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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
www.flsb.uscourts.gov

Inre: . Chapter 11 Cases
TOUSA, INC,, et al., :
Case No. 08-10928-JKO
Debtors.
Jointly Administered

OFFICIAL COMMITTEE OF UNSECURED |
CREDITORS OF TOUSA, INC., ET AL, . Adv. Pro. No. 08-1435-JKO

Plaintiff ,
VS.

CITICORP NORTH AMERICA, INC., ET AL.,

Defendants.

RESPONSE TO FIRST LIEN DEFENDANTS” MOTION
FOR ENTRY OF ORDER

The Official Committee of Unsecured Creditors of TOUSA, Inc., et al. (the “Committee”
or “Plaintiff”’) hereby responds to the Motion for Entry of Order filed last Friday afternoon [DE
#1028]. In this “motion,” the defendant Citicorp North America, Inc. and certain First Lien
Term Loan Lenders (“First Liens”) argue against joint and several liability for their professional
fee disgorgement obligation. In response, the Committee notes the following:

e The First Liens’ pleading is untimely. The parties had fully briefed the joint-and-
several-liability issue in connection with the Committee’s Motion to Set Payment

Amounts, with oral argument having taken place on May 17, 2010. There is no
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basis for the First Liens filing this additional pleading, especially without seeking
leave of Court. Accordingly, this pleading should be stricken as improper.*

e The First Liens assert that the Committee failed to satisfy the legal and factual
predicates for joint and several liability. Yet, the First Liens never identify a
single element where the Committee’s proof is lacking. In fact, it is clear that
defendants in a fraudulent conveyance action are subject to joint and several
liability. See In re IVDS Interactive Acquisition Partners, 302 F.app’x. 574, 576
(9™ Cir. 2008) (joint and several liability is appropriate “against joint tortfeasors
acting in concert or through independent acts to produce a single injury.
Performing a fraudulent transfer is a tort.”) (citations omitted); In re South
Florida Title, Inc., 104 B.R. 489 (Bankr. S.D. Fla 1989) (“The trustee has
proved that the Lengos were the persons for whose benefit the fraudulent and
voidable transfer was made. He is, therefore, entitled, under 550(a)(1), to
judgment. . . jointly and severally.”).

e The First Liens complain that they will be substantially prejudiced by having to
purchase new bonds and post new collateral. This argument is mystifying. The
Committee has informed the First Liens and this Court that it is not seeking any
additional bonds from the defendants in connection with the entry of the final

order. [D.E. 984]

' Despite having engaged in nearly daily communications with the Committee for weeks
in connection with reaching agreement on the totals in the proposed final order, the First Liens
never apprised the Committee of their intention to file this “motion.” Instead, the First Liens
informed the Committee and filed this pleading within two hours after being told that the
Committee would shortly be submitting the proposed final orders on payment amounts.
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e The First Liens maintain that they should be excused from joint and several
liability because the Committee can simply rely on the bonds that were posted on
a proportional liability basis. The Committee, however, is faced with numerous
different bonds posted by numerous different surety companies on behalf of the
dozens of First Liens and other defendants. Unfortunately, untoward things can
happen with surety bonds. The Committee may be unprotected if any of the First
Lien Lenders allow the surety bonds to lapse.” Surety companies have on
occasion been unable to meet their obligations. Or, one or more of the First Liens
may be found not liable on appeal or may otherwise be unable to satisfy its
obligations. In these eventualities, the Committee would not receive a full
recovery if the professional fees liability of the First Liens and Second Liens®
was not joint and several. The First Liens should not be permitted to shift the risk
of non-collection to the Committee.

e The First Liens argue that imposing joint and several liability will be unfair to
those First Lien defendants who had a relatively small percentage of the First
Lien Term Loan. Yet, that is always the case with joint and several liability — by
its nature, joint and several liability makes all defendants, including those with a
smaller role, liable for the full amount. If this “inequity” were a basis for

escaping joint and several liability, the doctrine would never be employed.

2 While the First Liens’ most recent pleading indicates that the bonds cannot be withdrawn, they have previously

represented to the Court that they pay annual premiums on the bonds. See Opposition to the Committee’s Motion to
Stay Briefing, No. 10-cv-600019-AJ (S.D. Fla.) [D.E. #27], at 11 (“Bonds cost money; bonding requirements for
longer periods of time cost more money since bonding premiums are annual.”). If a First Liens defendant fails to

pay the annual premium, the bond may be withdrawn and the Committee will lose that protection.

® The Second Liens’ professional fee disgorgement should also be a joint and several obligation.
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The First Lien defendants have put forward no sound justification for why their

professional fees -- that were incurred by all the First Liens defendants on a joint basis and

benefitted all First Liens defendants on a joint basis — should not be treated as a joint and several

liability.

CONCLUSION

For the above-foregoing reasons, the First Liens’ Motion for Entry of Order should be

stricken. In addition, for the reasons set forth in prior pleadings and oral argument, the Court

should enter the Committee’s proposed order which would make the First Liens and Second

Liens subject to joint and several liability for their professional fee disgorgements.

Dated: July 6, 2010

[s/ Patricia A. Redmond

| HEREBY CERTIFY that the undersigned attorneys are
appearing pro hac vice in this matter pursuant to court order
dated July 10, 2008 [D.E. 1360, 1362, 1363 in Ch. 11 No. 08-
10928]

/s/ Michael L. Waldman

PATRICIA A. REDMOND
(Florida Bar No. 303739)
DAVID C. POLLACK
(Florida Bar No. 362972)
STEARNS WEAVER MILLER WEISSLER
ALHADEFF & SITTERSON, P.A.
150 West Flagler Street

Miami, FL 33130

Telephone: (305) 789-3553
Facsimile: (305) 789-3395
predmond@swmwas.com

Local Counsel to the Fraudulent
Conveyance Adversary Proceeding Counsel
for the Official Committee of Unsecured
Creditors of TOUSA, Inc., et al.

LAWRENCE S. ROBBINS  pro hac vice
(D.C. Bar No. 420260)
ALAN D. STRASSER
(D.C. Bar No. 967885)
MICHAEL L. WALDMAN  pro hac vice
(D.C. Bar No. 414646)

ROBBINS, RUSSELL, ENGLERT, ORSECK,
UNTEREINER & SAUBER LLP

1801 K Street N.W., Suite 411-L
Washington, DC 20006

Telephone: (202) 775-4500

Facsimile: (202) 775-4510
Irobbins@robbinsrussell.com
astrasser@robbinsrussell.com
mwaldman@robbinsrussell.com

pro hac vice

Fraudulent Conveyance Adversary
Proceeding Counsel for the Official
Committee of Unsecured Creditors of
TOUSA, Inc., et al.
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CERTIFICATE OF SERVICE

I hereby certify that on July 6, 2010, the foregoing Response was filed electronically with
the Clerk of the Court, and served via Notice of Electronic Filing upon registered ECF users
through the Court’s CM-ECF system. | further certify that | caused copies of the foregoing
Motion to be served by email upon all other parties named on the attached Service List.

/s/ Patricia A. Redmond
PATRICIA A. REDMOND

#372377 v1
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OCUC of TOUSA, Inc., et al. v. Citicorp North America, Inc., et al.
Adv. Case No. 08-01435
SERVICE LIST

Paul Steven Singerman

Paul A. Avron

BERGER SINGERMAN P.A., Local Counsel
200 S. Biscayne Blvd., Suite 1000
Miami, FL 33131

—and —

Paul M. Basta

Richard M. Cieri

M. Natasha Labovitz

KIRKLAND & ELLIS, LLP

153 East 53 Street

New York, NY 10022

—and —

Jeffrey S. Powell

Matthew E. Papez

Daniel T. Donovan

KIRKLAND & ELLIS, LLP

655 15 Street, NW

Washington DC 20005

singerman@bergersingerman.com
pavron@bergersingerman.com

Telephone: 305.775.9500
Facsimile: 305.714.4340

pbasta@kirkland.com
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nlabovitz@kirkland.com

Telephone: 212.446.4800
Facsimile: 212.446.4900

ipowell@kirkland.com

mpapez@Kkirkland.com
ddonovan@kirkland.com

Telephone: 202.879.5000
Facsimile: 202.879.5200

Counsel for TOUSA, Inc., et al., Debtors / Third Party Defendants

Patricia A. Redmond
David C. Pollack
Martin Simkovic
Kelly R. Melchiondo

predmond@stearnsweaver.com
dpollack@stearnsweaver.com
msikmovic@stearnsweaver.com
kmelchiondo@stearnsweaver.com

STEARNS WEAVER MILLER WEISSLER ALHADEFF & SITTERSON, P.A., Local Counsel

150 W. Flagler Street, Suite 2200
Miami, FL 33130

—and —

Lawrence S. Robbins

Alan D. Strasser

Michael L. Waldman

Eric Feigin,Esq.

Gary Orseck

Telephone: 305.789.3200
Facsimile: 305.789.3395

Irobbins@robbinsrussell.com
astrasser@robbinsrussell.com
mwaldman@robbinsrussell.com
efeigin@robbinsrussell.com
gorseck@robbinsrussell.com

ROBBINS, RUSSELL, ENGLERT, ORSECK, UNTEREINER & SAUBER LLP,

1801 K Street, Suite 411-L
Washington, DC 20006

Telephone: 202-775-4500
Facsimile: 202.775.4510

Fraudulent Conveyance Adversary Proceeding Special Counsel

—and —

Daniel H. Golden

Philip C. Dublin

AKIN GUMP STRAUSS HAUER & FELD LLP
590 Madison Avenue

New York, NY 10022

dgolden@akingump.com
pdublin@akingump.com

Telephone: (212) 872-1000
facsimile: (212) 872-1002

Counsel for Official Committee of Unsecured Creditors of TOUSA, Inc., et al, Plaintiff

Service List (Appearances — Adversary)
Page 1 of 5
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Allan E Wulbern

Stephen D. Busey

SMITH HULSEY & BUSEY
225 Water Street, Suite 1800
Jacksonville, FL 32202
—and —

Richard Craig Prosser
Harley Edward Riedel

Amy D. Harris

Edward Peterson

STICHTER, RIEDEL, BLAIN & PROSSER, P.A.

110 East Madison Street, Suite 200
Tampa, FL 33602-4718
—and —

Joseph H. Smolinsky

WEIL GOTSHAL

767 Fifth Avenue

New York, NY 10153
Thomas J. Hall

Seven R. Rivera

Thomas J. McCormack
CHADBOURNE & PARKE LLP
30 Rockefeller Plaza

New York, NY 10112

awulbern@smithhulsey.com
busey@smithhulsey.com

Telephone: 904.359.7700
Facsimile: 904.359.7708

rprosser@srbp.com
hriedel@srbp.com
aharris.ecf@srbp.com
epeterson@srbp.com

Telephone: 813.229.0144
Facsimile: 813.229.1811

joseph.smolinsky@weil.com

Telephone: 212.310.8767
Facsimile: 212.310.8007

thall@chadbourne.com
srivera@chadbourne.com
tmccormack@chadbourne.com

Telephone: 212.408.5100
Facsimile: 212.541.5369

Counsel for Citicorp North America, Inc., in its capacity as Administrative Agent for the First Lien
Revolver and First Lien Term Loan Credit Agreement, Defendant
Counsel for Castlerigg Master Investments, Ltd. Helios Funding LLC, SOF Investments, L.P., ,
Joined Defendant

Scott L. Baena
Matthew I. Kramer
Jeffrey | Snyder

shaena@bilzin.com
mkramer@bilzin.com
isnyder@bilzin.com

BiLzIN SUMBERG BAENA PRICE & AXELROD LLP, Local Counsel

200 S. Biscayne Blvd., Suite 2500
Miami, FL 33131

Telephone: 305.374.7580
Facsimile: 305.374.7593

Co-Counsel to Wells Fargo, as Successor Administrative Agent under that Certain Second Lien
Term Loan Credit Agreement, and an Informal Group of Holders of Second Lien Term Loan
Lenders, Defendants

Edward J. Estrada

Jordan W. Siev

John L. Scott

REED SMITH LLP

599 Lexington Avenue, 22" Floor
New York, NY 10022

eestrada@reedsmith.com
jsiev@reedsmith.com

jscott@reedsmith.com

Telephone: 212.541.5400
Facsimile: 212.541.5450

Counsel to Morgan Stanley Senior Funding, Inc., a Second Lien Term Loan Lender, Defendant

—and -

Service List (Appearances — Adversary)
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Evan D. Flaschen

Gregory W. Nye

Richard Whiteley

Daynor M. Carman
BRACEWELL & GIULIANI LLP
225 Asylum Street, Suite 2600
Hartford, CT 06013

—and -

David M. Levine

Lawrence A. Kellogg

Robin J. Rubens

Jeffrey C. Schneider
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evan.flaschen@bgllp.com
gregory.nye@bgllp.com
richard.whiteley@bgllp.com
daynor.carman@bgllp.com

Telephone: 860.947.9000
Facsimile: 860.246.3201

dml@LKLIlaw.com
lak@LKLIlaw.com
rir@LKLIlaw.com
jcs@LKLIlaw.com

LEVINE KELLOGG LEHMAN SCHNEIDER & GROSSMAN LLP

201 South Biscayne Blvd.
Miami Center — 34" Floor
Miami, FL 33131

Telephone: 305.403.8788
Facsimile: 305.403.8789

Local Counsel to several members of an Informal Group of Holders of Second Lien Term Loan

John H. Genovese
Paul J. Battista
Heather L. Yonke

Lenders, Defendants

joenovese@gjb-law.com

pbattista@qgjb-law.com
hyonke@gjb-law.com

GENOVESE JOBLOVE & BATTISTA, P.A. , Local Counsel

100 SE 2 Street, 44 Floor
Miami, FL 33131

—and —

David S. Rosner
Andrew K. Glenn
Jeffrey R. Gleit

Daniel A. Fliman

John Minsker

KAsowITZz, BENSON, TORRES & FRIEDMAN LLP

1633 Broadway
New York, NY 10019

Telephone: 305.349.2300
Facsimile: 305.349.2310

drosner@kasowitz.com
aglenn@kasowitz.com
jgleit@kasowitz.com

dfliman@kasowitz.com
iminsker @kasowitz.com

Telephone: 212.506.1700

Counsel to Aurelius Named-Entities, GSO Named-Entities, and Carlyle Strategic Partners
(collectively, the “Noteholders’), Defendants

Michael | Goldberg

Philip Landau

AKERMAN SENTERFITT, Local Counsel
350 East Las Olas Blvd., Suite 1600
Fort Lauderdale, FL 33301-2229
—and —

Dennis F. Dunne

Andrew M. LeBlanc

Andrew Beirne

Atara Miller

Dennis C. O’Donnell

michael.goldberg@akerman.com
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Telephone: 954.463.2700
Facsimile: 954.463.2224

ddunne@milbank.com
aleblanc@milbank.com
abeirne@milbank.com
amiller@milbank.com
dodonnell@milbank.com

Service List (Appearances — Adversary)
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MILBANK, TWEED, HADLEY & McCLoY LLP
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Counsel for the ““Senior Transeastern Lenders,” Defendants

lleana A. Cruz icruz@whitecase.com
David P. Draigh ddraigh@whitecase.com
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Miami, FL 33156-7849

—and —
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New York, NY 10019-6099

Telephone: 305.670.5000
Facsimile: 305.670.5011

jbaio@wilkie.com; sjones@wilkie.com;
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Telephone: 212.728.8521
Facsimile: 212.728.9521

Counsel for AlixPartners LLP.

Joaquin J. Alemany

Jose A. Casal

Rodolfo Sorondo, Jr.

HOLLAND & KNIGHT LLP

701 Brickell Avenue, Suite 3000
Miami, FL 33131

—and —

David M. Feldman

James Hallowell

Matthew K. Kelsey
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Shalom L. Kohn

SIDLEY AUSTIN LLP
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Facsimile: 305.536.7360
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