
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov 

 Chapter 11 Cases 
In re:  
TOUSA, INC., et al., Case No. 08-10928-JKO 
  
   Debtors. Jointly Administered 
  

OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF TOUSA, INC., ET AL., Adv. Pro. No. 08-01435-JKO  
  
   Plaintiff  
  
 vs.  
  
CITICORP NORTH AMERICA, INC., ET AL., ;  
 

Defendants. 

 

  
 

THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS’  
MEMORANDUM OF LAW IN SUPPORT OF  

MOTION TO COMPEL DISCOVERY FROM NON-PARTY ALIXPARTNERS LLP 
 

The Committee of Unsecured Creditors (the “Committee”) respectfully requests the 

Court to order non-party AlixPartners, LLP (“AlixPartners” or “Alix”) to comply with the 

Committee’s outstanding document requests.  The Committee seeks information from 

AlixPartners that is relevant to one of the central issues in this case, i.e., the insolvency of the 

debtors at the time of the fraudulent transfer.  Although we have made numerous, good-faith 

attempts to reach a negotiated solution, AlixPartners has refused to comply with four of the 

Committee’s document requests. 

AlixPartners provided an opinion that TOUSA, Inc. was solvent, on a consolidated basis, 

on July 31, 2007.  The Solvency Opinion is attached as Appendix A.  The accuracy of that 
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opinion is a key issue in this adversary proceeding.  Indeed, but for the Solvency Opinion issued 

by AlixPartners, the July 31, 2007 transactions that gave rise to this litigation would not have 

happened.  Nonetheless, without explanation or legal justification, AlixPartners refuses to 

produce responsive documents.  The document requests at issue seek information relating to 

AlixPartners’ experience, qualifications, and fees —information that goes directly to the weight 

and credibility of the Solvency Opinion.  This Court should compel its production.1 

BACKGROUND 
  
A. The Validity of AlixPartners’ Solvency Opinion Will Be A Central Issue In 

This Case 
 
The Complaint in this Adversary Proceeding alleges, among other things, that fraudulent 

transfers occurred on July 31, 2007.  To support those claims, Plaintiff will seek to prove that the 

debtor/transferors were already insolvent on that date, or were rendered insolvent by the 

transfers.  

One of the conditions precedent to the July 31, 2007 transactions was the procurement by 

TOUSA of “an opinion of solvency of AlixPartners, LLP in form and substance reasonably 

satisfactory to the Administrative Agent.”  In keeping with this requirement, and to protect 

themselves in future litigation, the TOUSA Board of Directors engaged AlixPartners to provide a 

solvency opinion.  The accuracy and reliability of the AlixPartners’ Solvency Opinion are thus at 

the very core of this fraudulent conveyance action.   

B. The Committee’s Efforts To Obtain Documents From AlixPartners 
 
Because of the importance of solvency questions in this case, the Committee served a 

non-party subpoena on AlixPartners four days after the Complaint was filed.  That subpoena 

sought documents related to the AlixPartners solvency opinion, including the following:  

                                                 
1  Pursuant to 11 U.S.C. § 105, “[t]he [bankruptcy] court may issue any order, process, or judgment that is 
necessary or appropriate to carry out the provisions of this title.” 

Case 08-01435-JKO     Document 109     Filed 10/16/2008     Page 2 of 13



 3

(17) documents identifying any other engagements in which Alix has advised, 
consulted, or assessed the value of any company in the Real Estate or Homebuilding 
Industries since 2005;  
 
(18) documents reflecting solvency opinions or valuations that Alix has provided 
regarding any company in the real estate or homebuilding industries since 2005;  

 
(19) documents reflecting the total amount charged by Alix for any solvency opinions 
or valuation performed since August 1, 2006; and  

 
(20) documents sufficient to identify any engagement in which Alix has declined a 
request to provide a solvency opinion or provided an opinion that a company was 
insolvent since 2005.   

 
The Committee’s July 18, 2008 subpoena and document request is attached as Appendix B.    

AlixPartners raised objections to the subpoena, and counsel for the Committee spoke 

with and wrote to them on a number of occasions in an attempt to address those objections.  In a 

July 21, 2008 telephone call, counsel for AlixPartners voiced concerns about revealing the names 

of its other clients.  In response, the Committee explained that these documents would be 

governed by the comprehensive Protective Order [Dock. # 1591].   The Committee even 

expressed its willingness to accept merely a broad description of specific clients, e.g., by 

identifying the client’s industry, geographic region, and approximate annual revenues, but not an 

identification of the client by name.  AlixPartners agreed to consider this proposal.   

On August 8, 2008, AlixPartners served its formal Responses and Objections to the 

Committee’s document requests, attached as Appendix C.  AlixPartners objected to the four 

requests listed above on the grounds that they are “overbroad, unduly burdensome, vague, 

ambiguous, and not reasonably calculated to lead to the discovery of admissible evidence.”  

Thus, AlixPartners stated in its Responses and Objections that the only documents it intended to 

produce in response to these four requests were “marketing or other publicly disseminated 
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materials, if any, regarding AlixPartners’ valuation and solvency opinion expertise in the real 

estate or homebuilding industries”.2  See Appendix C. 

In subsequent telephone calls and emails, AlixPartners professed a desire to work out an 

agreement.  AlixPartners assured the Committee’s counsel that it was endeavoring to determine 

whether responsive documents even existed and that AlixPartners intended to negotiate with the 

Committee regarding the production of any responsive documents that did exist.  Ultimately, 

though, AlixPartners informed the Committee that documents responsive to each of the four 

requests existed, but that AlixPartners would not produce any of them.  The Committee 

emphasized the importance of these documents and suggested ways that any burden imposed on 

Alix might be mitigated even further.  The Committee also repeatedly asked Alix to describe 

ways in which the document requests could be modified to address Alix’s concerns.  Alix never 

did so.  Most recently, in a September 22, 2008 letter, the Committee offered to accept 

declarations attesting to the relevant facts in lieu of the documents themselves.3  See Appendix 

D.   AlixPartners rejected that offer, and continues its refusal to produce responsive documents.4   

                                                 
2  AlixPartners seems to have abandoned this position, as it now claims that it will produce no documents 
whatsoever in response to these four requests.  See Appendix D. 
 
3  With regard to requests numbers 17 and 18, the Committee offered: 

• “to accept a declaration from an AlixPartners employee listing each of AlixPartners’ engagements advising 
companies in the real estate or homebuilding industries, the approximate dates of each engagement, and 
whether it provided a solvency opinion or valuation in connection with the engagement”; 

• alternatively, to accept “engagement letters and any solvency opinions or valuations (with any figures 
redacted) from all of AlixPartners’ engagements with companies in the real estate and homebuilding 
industries” during the relevant time.   

Likewise, with respect to request number 19, the Committee offered to accept: 
• “a declaration from an AlixPartners employee that provides the total amount billed by AlixPartners for 

providing each solvency opinion or valuation”; or  
• “any summary billing documents possessed by AlixPartners that provides [sic] the total amount billed for 

each solvency opinion or valuation.”    
Finally, with regard to request number 20, the Committee expressed its willingness to accept “a declaration 
identifying those instances since 2005 where AlixPartners declined a request to provide a solvency opinion or 
provided an opinion that a company was insolvent since 2005.”  See Appendix D. 
 
4  In the interim, AlixPartners has produced documents responsive to the Committee’s other document 
requests; its refusal to produce is limited to the four document requests discussed herein.   
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ARGUMENT 

Federal Rules of Civil Procedure 26 and 45 provide for reasonable discovery to be taken 

from non-parties.  Rule 45 further contemplates the issuance of an order compelling the 

production of documents by a non-party in response to a subpoena.  The documents requested 

from AlixPartners are of paramount importance to the adversary proceeding before this Court.  

Yet Alix has refused to produce documents in response to four of the Committee’s requests.  

Alix’s vague objections on burden and relevance grounds are unavailing.   

A. The Documents Sought Are Highly Relevant To The Underlying Litigation. 

The documents requested in the Committee’s subpoena to Alix are plainly relevant, and 

there is no colorable argument that this information is not discoverable under Rule 26(b)(1).  

AlixPartners’ Solvency Opinion is central to the instant litigation.  The Committee needs to 

explore AlixPartners’ experience performing solvency analyses in the real estate and 

homebuilding industries, whether AlixPartners followed its customary methodologies in 

performing the TOUSA solvency analysis, whether AlixPartners was paid a premium to render 

its Solvency Opinion for TOUSA (and if so, why), and whether its opinion of solvency in this 

case is consistent with its opinions of insolvency (if any) in other cases.  The four outstanding 

document requests seek precisely this information.   

Document request number 17 seeks the identification of other engagements in which Alix 

advised, consulted, or assessed the value of a real estate or homebuilding company in the two 

and a half years leading up to its participation in the TOUSA transaction.  The extent and nature 

of AlixPartners’ experience working with companies in these industries is plainly relevant to 

evaluating the weight that should be given to the Solvency Opinion that AlixPartners provided to 

TOUSA, Inc.   
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Document request number 18 seeks the products of those engagements, i.e., the solvency 

opinions or valuations that Alix generated in the same industry and time period as number 17. 

These documents—or declarations attesting to the substance of these documents—are necessary 

for the Committee to analyze whether the solvency analysis and opinion AlixPartners engaged in 

with respect to TOUSA was comparable in scope and depth to other work done for other 

companies in similar circumstances, and whether the methodology, assumptions, and factual 

inquiries underlying the TOUSA Solvency Opinion were consistent with the methodology, 

assumptions, and factual inquiries underlying other solvency analyses by AlixPartners.   

Request number 19 seeks information, through documents or declarations, reflecting the 

fees charged by Alix for similar work, i.e., other solvency opinions and valuation studies.  Again, 

it is clearly relevant whether the amount charged to TOUSA by AlixPartners for the solvency 

opinion was comparable to the fees charged to other clients by AlixPartners for similar advice.  

If the fees paid by TOUSA were significantly lower than the fees paid by other companies for 

comparable solvency opinions, that fact may shed light on the amount of time spent by 

AlixPartners in its investigation and analysis of TOUSA’s solvency and therefore on the 

persuasiveness (or lack thereof) of the opinion.  If the fees paid by TOUSA were significantly 

higher, that fact may suggest a motive for providing a questionable solvency opinion for a 

company in dire financial circumstances.  The documents sought in request number 19 may 

demonstrate that TOUSA was paid a “premium” for this “high-risk” solvency opinion. 

Documents responsive to request number 20, pertaining to instances in which 

AlixPartners provided an opinion that a company was insolvent or declined a request to provide 

a solvency opinion are equally necessary for comparative purposes.  Such documents may 

indicate that AlixPartners has refused to provide solvency opinions under circumstances 

comparable to those present here; that it has used inconsistent standards, methodologies, or 
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factual assumptions; or even that AlixPartners has never refused to provide a Solvency Opinion 

as long as a customer will pay a “premium” rate.  Such information would be relevant in 

assessing the credibility and weight of the solvency opinion provided by AlixPartners in this 

case.   In short, these four categories of documents go to the heart of the TOUSA litigation. 

Document requests will not be considered overly broad or unduly burdensome if they 

seek “specifically identifiable documents that are logically connected to the subject matter of the 

underlying case.”  Ligas v. Maram, No. 05 C 4331, 2007 WL 4225459, at *3 (N.D. Ill. Nov. 27, 

2007).  The documents requested here are directly and logically connected to the subject matter 

of the case.   

B. AlixPartners Has No Legitimate Reason Not To Comply With The  
Subpoena. 

 
AlixPartners objects to these document requests on the ground that they are unduly 

burdensome.  It is difficult to see how these narrow requests for highly relevant information can 

be considered unduly burdensome, and AlixPartners has not provided any explanation of its 

objection on that basis.  Moreover, AlixPartners has repeatedly rebuffed efforts by the 

Committee to reach an agreement by which any supposed undue burden can be addressed by a 

further narrowing of the scope of the requests.   

To determine whether a Rule 45 subpoena is unduly burdensome, “a court may weigh a 

number of factors including relevance, the need of the party for the documents, the breadth of the  

document request, the time period covered by it, the particularity with which the documents are 

requested, and the burden imposed.”  Whitlow v. Martin, No. 04-3211, 2008 WL 2414830, at *3 

(C.D. Ill. 2008) (quotation marks and citation omitted).  All of these factors weigh against a 

finding of undue burden.  The four document requests are detailed, specific, and narrowly 

tailored to result in the production of important documents, and all four requests are restricted to 

Case 08-01435-JKO     Document 109     Filed 10/16/2008     Page 7 of 13



 8

a reasonably short time frame and a specific topical subject matter.5  See Ligas, 2007 WL 

4225459, at *3 (upholding third-party subpoenas where the document requests were “tailored 

with limiting language that ensures that the documents produced will be relevant to the issues in 

this case.”)  These carefully crafted document requests are not overly broad or unduly 

burdensome, but even so, the Committee has made numerous attempts to narrow the document 

requests even further in order to reduce the burden of responding.  AlixPartners has not claimed 

that it would be difficult to identify and locate responsive documents; indeed, it has already 

collected at least some of the relevant documents. 

 While it raised no such issue in its Responses and Objections, Alix has also made 

mention of its concerns regarding the confidentiality of its client information.  These concerns 

would be an insubstantial basis for an objection even if Alix had made one.  Documents 

produced pursuant to the non-party subpoena served on AlixPartners are governed by the 

comprehensive Protective Order in place in the underlying litigation.  There is no reason to think 

that this Protective Order would provide insufficient protection.  And in any case, as has been 

impressed upon counsel for AlixPartners, the Committee is willing to consider approaches that 

would protect the names of AlixPartners’ other clients.   

A subpoena will not be quashed “merely because compliance may be burdensome; rather, 

the burden imposed must be ‘undue.’”  Ligas, 2007 WL 4225459, at *4.  “A burden is undue 

when it is not justified by an offsetting benefit to the administration of justice,” e.g., when 

“compliance is unlikely to yield relevant evidence.”  Id.  Requests that are “reasonably calculated 

to lead to the discovery of admissible evidence,” by contrast, will be enforced.  Id., at *3.    Here, 

                                                 
5  Document request number 20, for example, calls only for “documents sufficient to identify” instances in 
which Alix has declined a request to provide a solvency opinion or has provided an opinion that a company was not 
solvent since 2005.  Similarly, document request number 19 is limited to a one-year period in order to minimize the 
burden on AlixPartners.   
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there can be no doubt that the documents sought are highly relevant to evaluating the accuracy of 

the AlixPartners Solvency Opinion and determining how much, if any, weight it should be given. 

CONCLUSION 

 AlixPartners has no basis for its refusal to respond to the Committee’s reasonable 

document requests.  Given the importance of the Solvency Opinion to the litigation, the 

Committee should be permitted to obtain this discovery from AlixPartners.  Accordingly, the  

Committee respectfully asks that the Court order AlixPartners to provide documents responsive 

to the four outstanding document requests.   

Dated: October 16, 2008 

Respectfully submitted, 

 

I hereby certify that the undersigned attorneys, 
along with others at their firm, have conferred 
with Debtors’ counsel in a good faith effort to 
resolve by agreement the issues raised herein, 
but have been unable to do so. 
 

I HEREBY CERTIFY that I am admitted to the Bar 
of the United States District Court for the Southern 
District of Florida and I am in compliance with the 
additional qualifications in this Court set forth in 
Local Rule 2090-1(A) 

 

I HEREBY CERTIFY that the undersigned 
attorneys are appearing pro hac vice in this matter 
pursuant to court order dated July 10, 2008 [D.E. 
1360, 1362, 1363 in Ch. 11 No. 08-10928] 

/s/ Patricia A. Redmond  /s/ Michael L. Waldman 
PATRICIA A. REDMOND 
(Florida Bar No. 303739) 
DAVID C. POLLACK 
(Florida Bar No. 362972) 
STEARNS WEAVER MILLER WEISSLER 
ALHADEFF & SITTERSON, P.A. 
150 West Flagler Street 
Miami, FL  33130 
Telephone: (305) 789-3553 
Facsimile: (305) 789-3395 
predmond@swmwas.com 

 ALAN D. STRASSER pro hac vice
(D.C. Bar No. 967885) 
MICHAEL L. WALDMAN pro hac vice
(D.C. Bar No. 414646) 
ROBBINS, RUSSELL, ENGLERT, ORSECK, 
UNTEREINER & SAUBER LLP 
1801 K Street N.W., Suite 411-L 
Washington, DC  20006 
Telephone: (202) 775-4500 
Facsimile: (202) 775-4510 
astrasser@robbinsrussell.com 
mwaldman@robbinsrussell.com 

Local Counsel to the Fraudulent 
Conveyance Adversary Proceeding Counsel 
for the Official Committee of Unsecured 
Creditors of TOUSA, Inc., et al. 

 Fraudulent Conveyance Adversary 
Proceeding Counsel for the Official 
Committee of Unsecured Creditors of 
TOUSA, Inc., et al. 
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I hereby certify that on October 16, 2008, I caused a true and correct copy of the Official 
Committee of Unsecured Creditors of TOUSA, Inc., et al.’s Motion To Compel Discovery From 
Non-Party AlixPartners LLP to be served by e-mail on: 
 
BERGER SINGERMAN, P.A. 
Paul Steven Singerman 
200 Biscayne Boulevard, Suite 1000 
Miami, FL 33131 
Telephone: (305) 775-9500 
Facsimile: (305) 714-4340 
singerman@bergersingerman.com 

KIRKLAND & ELLIS LLP 
Richard M. Cieri 
Paul M. Basta 
M. Natasha Labovitz 
Citigroup Center 
153 East 53rd Street 
New York, NY  10022 
Telephone: (2 12) 446-4800 
Facsimile: (2 I2) 446-4900 
rccieri@kirkland.com 
pbasta@kirkland.com 
nlabovitz@kirkland.com 

Jeffrey S. Powell 
655 15th Street N.W. 
Washington, DC  20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 
jpowell@kirkland.com 
 
BRACEWELL & GIULIANI LLP 
Gregory W. Nye 
Evan D. Flaschen 
Richard Whiteley 
225 Asylum Street, Suite 2600 
Hartford, CT  06013 
Telephone: (860) 947-9000 
Facsimile: (860) 246-3201 
gregory.nye@bgllp.com 
evan.flaschen@bgllp.com 
 
 

CHADBOURNE & PARKE LLP 
Thomas J. Hall 
Thomas J. McCormack 
Joseph H. Smolinsky 
30 Rockefeller Plaza 
New York, NY  10112 
Telephone: (212) 408-5100 
Facsimile: (212) 541-5369 
thall@chadbourne.com 
tmccormack@chadbourne.com 
jsmolinsky@chadbourne.com 

SMITH,, HULSEY & BUSEY 
Stephone D. Busey 
Allan E. Wulbern 
225 Water Street, Suite 1800 
Jacksonville, FL  32202 
Telephone: (904) 359-7700 
Facsimile: (904) 359-7708 
busey@smithhulsey.com 

STICHTER, RIEDEL, BLAIN & 
PROSSER, P.A. 
Harley Edward Riedel 
Richard Craig Prosser 
110 E. Madison Street, Suite 200 
Tampa, FL  33602-4718 
Telephone: (813) 229-0144 
Facsimile: (813) 229-1811 
rprosser@srbp.com 

AKERMAN SENTERFITT 
Michael I. Goldberg, Esq. 
350 East Las Olas Blvd., Suite 1600 
Fort Lauderdale, FL 33301-2229 
Telephone: (954-463-2700 
Facsimile:  954-463-2224 
Michael.goldberg@akerman.com 
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MILBANK, TWEED, HADLEY & MCCLOY 
Dennis F. Dunne, Esq. 
Andrew M. LeBlanc, Esq. 
Andrew Beirne, Esq. 
1 Chase Manhattan Plaza 
New York, NY 10005 
Telephone:  212-530-5287 
Facsimile:  212-530-5219 
ddunne@milbank.com 
aleblanc@milbank.com 
abeirne@milbank.com 
 
WHITE & CASE LLP 
Ileana A. Cruz (Florida Bar No. 419140 ) 
Jaime A. Bianchi (Florida Bar No. 908533) 
Wachovia Financial Center 
200 South Biscayne Blvd., Suite 4900 
Miami, Florida 33131 
Telephone: (305) 371-2700 
Facsimile: (305) 995-5289 
Email: icruz@whitecase.com 
 
David G. Hille  
Meghan McCurdy  
1155 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 819-8200 
Facsimile: (212) 354-8113 
Email: dhille@whitecase.com 
mmccurdy@whitecase.com 

 /s/ Michael L. Waldman  
Michael L. Waldman 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
WWW.FLSB.USCOURTS.GOV 

 

 Chapter 11 Cases 
In re:  
TOUSA, INC., et al., Case No. 08-10928-JKO 
  
   Debtors. Jointly Administered 
  

OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF TOUSA, INC., ET AL., Adv. Pro. No. 08-01435-JKO  
  
   Plaintiff  
  
 vs.  
  
CITICORP NORTH AMERICA, INC., ET AL., ;  
 

Defendants. 

 

  
 

[PROPOSED] ORDER GRANTING THE OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS’ MOTION TO COMPEL NON-PARTY ALIXPARTNERS LLP 

 
THIS MATTER comes before the Court on the Official Committee Of Unsecured 

Creditors’ Motion To Compel Discovery From Non-Party AlixPartners LLP.   Having reviewed 

the Committee’s Motion, it is ORDERED AND ADJUDGED that: 
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 1. The Committee’s Motion is GRANTED. 

2. AlixPartners LLP shall turn over to the Committee all documents responsive to 

the Committee’s outstanding discovery requests. 

# # # 
 
 
 
 
 
 
 
 

 Submitted by:  

STEARNS WEAVER MILLER WEISSLER 
ALHADEFF & SITTERSON, P.A. 
Patricia A. Redmond (Florida Bar No. 303739) 

David C. Pollack (Florida Bar No. 362972) 
150 West Flagler, Street 
Miami, FL 33130 
Telephone: (305) 789-3553 
Facsimile: (305) 789-3395 

 -and- 

 
ROBBINS, RUSSELL, ENGLERT, ORSECK,  
UNTEREINER & SAUBER LLP 
Alan D. Strasser 
Michael L. Waldman 
1801 K Street N.W., Suite 411-L 
Washington, DC  20006 
Telephone: (202) 775-4500 
Facsimile: (202) 775-4510 
 
Fraudulent Conveyance Adversary Proceeding Counsel for the Official Committee of 
Unsecured Creditors of TOUSA, Inc., et al. 

 

Copies to: 
Patricia A. Redmond 
(Attorney Redmond shall upon receipt serve a copy of this Order upon all interested parties and 
file a certificate of service.) 
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