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UNITED STATES BANKRUPTCY COURT
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www.flsb.uscourts.gov
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ADVERSARY COMPLAINT

Plaintiff, the Official Committee of Unsecured Creditors (the “Committee”) of TOUSA,
Inc., et al. (“Debtors”), by and through its undersigned counsel, on behalf of and as the
representative of the bankruptcy estates of the Debtors, based upon information and belief and as

a result of its investigation to date, alleges as follows:

PRELIMINARY STATEMENT

1. The Committee seeks in this adversary proceeding to avoid certain prepetition
fraudulent and preferential transfers of up to $800 million that grow out of certain secured debt
obligations that were incurred by certain Debtors. TOUSA, Inc. (“TOUSA”) forced certain of its
subsidiaries, now among the Debtors, to take on hundreds of millions of dollars of debt on or
about July 31, 2007 so that TOUSA could repay a debt for which those subsidiaries were not
liable. At the time of the transaction, the subsidiaries either already were insolvent or thereby
became insolvent. The Committee also seeks to recover payments already made on those debt
obligations. The Debtors used the proceeds of those debt obligations to satisfy antecedent debts
owed by only two of the Debtors; the Committee seeks in the alternative to recover the proceeds
of those loans. The Committee also seeks to set aside as a preferential transfer a tax refund of
more than $200 Million, and objects to certain claims lodged against Debtors.

2. During the summer of 2005, Debtor TOUSA Homes LP (“Homes LP”) and

Falcone/Ritchie LLC formed TE/TOUSA LLC (the “Transeastern JV”) to acquire substantially

all of the homebuilding assets of Transeastern Properties, Inc. (the “Transeastern Acquisition”).

TOUSA and Homes LP gave certain guaranties as part of the transaction, and the parties formed
several subsidiaries of the Transeastern JV. In order to fund the Transeastern Acquisition,

Homes LP, TOUSA, and the Transeastern JV Subsidiaries (as defined below) entered into three
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credit agreements with the Transeastern Lenders totaling $675 million (the "Transeastern Debt").

TOUSA and Homes LP were the only Debtors that were liable for the Transeastern Debt.

3. The Transeastern JV floundered within months. By November 2006, the
Administrative Agent for the Transeastern Lenders began litigation against TOUSA and Homes
LP seeking recovery under their guarantees. After months of negotiations, the Debtors
consummated a “global settlement” of the litigation and of the remaining obligations among

participants in the Transeastern JV (the “Transeastern Settlement”). As part of the Transeastern

Settlement, TOUSA and Homes LP forced certain of their direct and indirect subsidiaries (the
“Conveying Subsidiaries”), on or about July 31, 2007, to become co-borrowers and guarantors
under certain secured credit facilities of approximately $800 million with the New Lenders (as
defined below). TOUSA and Homes LLP used the proceeds of those credit facilities, among
other things, to satisfy the Transeastern Debt, and to incur certain other liabilities — even though
the Conveying Subsidiaries were not obligated for the Transeastern Debt.

4. As they were not liable on the Transeastern Debt, the Conveying Subsidiaries did
not receive reasonably equivalent value (a) from the New Lenders in exchange for incurring
secured debt obligations in an amount potentially in excess of $800 million (the “New Lender

Claim and Lien Transfers™), or (b)(i) from CIT and the Transeastern Lenders (defined below) in

exchange for the transfer of over $422 million in satisfaction of the Transeastern Debt (the “CIT

Transfer”) and (ii) from the Doe Successor Trustee (as defined below) in exchange for incurring

obligations on the “New Subordinated Notes,”' $20 million of new paid-in-kind notes in the

" These were $20 million of new 14.75% senior subordinated paid-in-kind notes due July 1, 2015, The New
Subordinated Notes were issued pursuant to that certain Indenture, dated as of July 31, 2007, among TOUSA (as
issuer), all or substantially all of the Conveying Subsidiaries (as guarantors), and Wells Fargo (as indenture trustee.)
Wells Fargo subsequently resigned as indenture trustee and was replaced by HSBC. Upon information and belief,
on or about May 13, 2008, HSBC resigned as indenture trustee and has not been replaced.
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“New_Subordinated Notes Transfers.” (The CIT Transfer and the New Subordinated Notes

Transfers together are the “Transeastern Transfers” and, together with the New Lender Claim

and Lien Transfers, are the “Fraudulent Transfers.”)

5. On July 31, 2007, the Conveying Subsidiaries were (i) either insolvent or
rendered insolvent by the Fraudulent Transfers, (i1) left with unreasonably small capital, or (iii)
unable to pay their debts as they were to come due. Thus, the Committee seeks to avoid and, as
applicable, recover, the foregoing transfers and payments made in connection therewith, on
behalf of and for the benefit of the Conveying Subsidiaries’ estates, as constructively fraudulent
conveyances under applicable bankruptcy and non-bankruptcy law.

6. In addition, the Committee seeks to avoid as a preferential transfer any security
interest allegedly granted by any of the Debtors to the New Lenders in respect of a tax refund in
the approximate amount of $210 million (the “Tax Refund”) that the Debtors received in or
around June 2008. The Debtors’ entitlement to the Tax Refund arose as a result of significant
losses incurred during fiscal year 2007, which the Debtors were able to carry back to fiscal years
2005 and 2006. As a matter of law, (a) the Tax Refund is deemed earned as of the last day of the
fiscal year for which the refund is claimed (in this case, December 31, 2007) and, thus, (b) any
interest that the New Lenders allegedly obtained in the Tax Refund could not have arisen until
December 31, 2007. As the New Lenders’ alleged interest in the Tax Refund (a) arose during the
90-day period prior to the commencement of the Debtors’ chapter 11 cases, (b) was a transfer on
account of an antecedent debt owed to the New Lenders prior to the Petition Date, (c) was made
while the Debtors were insolvent and (d) resulted in the New Lenders receiving more than they
would in a chapter 7 case had the transfer not occurred, the Committee seeks to avoid, on behalf

of and for the benefit of each of the Debtors’ estates that has an interest in the Tax Refund, the
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New Lenders’ alleged lien on the Tax Refund as a preferential transfer under Bankruptcy Code

section 547 (the “Preferential Transfer” and, together with the Fraudulent Transfers, the

“Transfers”).

JURISDICTION AND VENUE

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(a) and
1334(a) because the claims asserted in this adversary proceeding arise in the above-captioned
chapter 11 cases. This proceeding is a core proceeding within the meaning of 28 U.S.C.

§ 157(b)(2). Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

THE PARTIES

8. The Debtors and their non-Debtor affiliates (collectively, the “TOUSA
Companies”) design, build, and market detached single-family residences, town homes, and
condominiums, and operate in various metropolitan markets in ten states, located in four major
geographic regions: Florida, the Mid-Atlantic, Texas, and the West. TOUSA is a publicly traded
company and the TOUSA Companies were collectively the nation’s thirteenth largest
homebuilder in 2006. On January 29, 2008 (the “Petition Date”), each of the Debtors filed a
voluntary petition for relief under chapter 11 of title 11 of the United States Code (the

“Bankruptcy Code™).

9. Plaintiff Committee was appointed by the Office of the United States Trustee for
the Southern District of Florida pursuant to Bankruptcy Code section 1102 on February 13,
2008. The Committee brings the Fraudulent Transfer claims derivatively on behalf of and for the
benefit of the estates of the following Debtors: Engle Homes Commercial Construction, LLC;

Engle Homes Delaware, Inc.; Engle Homes Residential Construction, L.L..C.; Engle Sierra
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Verde P4, LLC; Engle Sierra Verde P5, LLC; Engle/Gilligan LLC; Engle/James LLC; LB/TE
#1, LLC; Lorton South Condominium, LL.C; McKay Landing LLC; Newmark Homes Business
Trust; Newmark Homes Purchasing, L.P.; Newmark Homes, L.L.C.; Newmark Homes, L.P.;
Preferred Builders Realty, Inc.; Reflection Key, LLC; Silverlake Interests, L.L.C.; TOI, LLC;
TOUSA Associates Services Company; TOUSA Delaware, Inc.; TOUSA Funding, LLC;
TOUSA Homes Arizona, LLC; TOUSA Homes Colorado, LLC; TOUSA Homes Florida, L.P.;
TOUSA Homes Investment #1, Inc.; TOUSA Homes Investment #2, Inc.; TOUSA Homes
Investment #2, LLC; TOUSA Homes Mid-Atlantic Holding, LLC; TOUSA Homes Mid-
Atlantic, LLC; TOUSA Homes Nevada, LLC; TOUSA Homes, Inc.; TOUSA Investment #2,
Inc.; TOUSA Mid-Atlantic Investment, LLLC; TOUSA Realty, Inc.; TOUSA, LLC; and

TOUSA/West Holdings, Inc. (collectively, the “Conveying Subsidiaries”). The Committee

brings the Preferential Transfer claim on behalf of and for the benefit of the estates of each of the
Debtors that has an interest in the Tax Refund.

10. Defendant Citicorp North America, Inc. (“Citicorp”), the administrative agent
under the New Revolving Debt and First Lien Term Loan (each, as defined below) and holder of
the liens conveyed pursuant thereto, is a corporation organized under the laws of the State of
Delaware. Citicorp is an initial transferee of the New Lender Claim and Lien Transfers within
the meaning of section 550(a) of the Bankruptcy Code.

11. Defendant Wells Fargo Bank, N.A. (“Wells Fargo”), the successor administrative
agent under the Second Lien Term Loan (as defined below) and holder of the liens conveyed
pursuant thereto, is a corporation organized under the laws of the United States of America.
Wells Fargo is an initial transferee of the New Lender Claim and Lien Transfers within the

meaning of section 550(a) of the Bankruptcy Code.
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12. Defendants Doe New Lenders Nos. 1-100 are the original lenders under the New
Loans and signatories thereunder, their successors, assigns, and participants (collectively with
Citicorp and Wells Fargo, the “New Lenders”). The New Lenders are initial, immediate and/or
mediate transferees of the New Lender Claim and Lien Transfers within the meaning of section
550(a) of the Bankruptcy Code.

13. Defendant Doe New Subordinated Notes Successor Trustee (“Doe Successor

Trustee”) is the successor indenture trustee on the New Subordinated Notes. Doe Successor
Trustee is an initial transferee of the New Subordinated Notes Transfers within the meaning of
section 550(a) of the Bankruptcy Code.

14.  Defendants Doe New Subordinated Noteholders 101-200 are the original lenders
under the New Subordinated Notes, their successors, assigns and participants. The Doe New
Subordinated Noteholders are immediate and/or mediate transferees of the New Subordinated
Notes Transfers within the meaning of section 550(a) of the Bankruptcy Code.

15. Defendant The CIT Group/Business Credit, Inc. (“CIT”), the administrative agent
in connection with the Transeastern Debt on the Transfer Date (as defined below), is a
corporation organized under the laws of the state of New York. CIT is an initial, immediate, or
mediate transferee of the Transeastern Transfers within the meaning of section 550(a) of the
Bankruptcy Code.

16.  The remaining defendants® are lenders under the Senior Credit Agreement and

signatories to the CIT Settlement Agreement (both defined below) (collectively, the

2 The remaining defendants are 3V Capital Master Fund Ltd.; Atascosa Investments, LLC; Aurum CLO 2002-1
Ltd.; Bank of America, N.A.; Bear Stearns Investment Products Inc.; Black Diamond CLO 2005-1; Burnet Partners,
LLC; Centurion CDO 10, Ltd.; Centurion CDO 8, Limited; Centurion CDO 9, Ltd.; Centurion CDO II, Ltd.; Centurion
CDO VI, Ltd.; Centurion CDO VII, Ltd.; Centurion CDO XI, Ltd.; Deutsche Bank Trust Company Americas;
Distressed High Yield Trading Ops. Fund Ltd; Eaton Vance Credit Opportunities Fund; Eaton Vance Floating-Rate
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“Transeastern Lenders” and, together with CIT, HSBC and Doe Successor Trustee and the Doe

New Subordinated Noteholders 101-200, the “Transeastern Transferees”). The Transeastern

Lenders are initial, immediate, or mediate transferees of the Transeastern Transfers within the
meaning of section 550(a) of the Bankruptcy Code.

17. All defendants are properly joined in this action pursuant to Rule 20 of the
Federal Rules of Civil Procedure, made applicable by Rule 7020 of the Federal Rules of
Bankruptcy Procedure, because the right to relief asserted against all defendants arises out of the
same transaction, occurrence, or series of transactions and occurrences, and questions of law and
fact common to all defendants and/or certain categories or classes of defendants will arise in this

action.

BACKGROUND

A. The Transeastern Acquisition

18. On June 6, 2005, the Transeastern JV was formed to enter into the Transeastern
Acquisition. Prior to the consummation of the Transeastern Acquisition, Arthur J. Falcone and

Edward W. Falcone were the majority owners of Transeastern Properties, Inc.

Income Trust; Eaton Vance Grayson & Co.; Eaton Vance Limited Duration Income Fund; Eaton Vance Senior Debt
Portfolio; Eaton Vance Senior Floating-Rate Trust; Eaton Vance Senior Income Trust; Eaton Vance VT Floating-
Rate Income Fund; Fall Creek CLO, Ltd.; Farallon Capital Institutional Partners II, L.P.; Farallon Capital
Institutional Partners III, L.P.; Farallon Capital Institutional Partners, L.P.; Farallon Capital Offshore Investors II,
L.P.; Farallon Capital Offshore Investors, Inc.; Farallon Capital Partners, L.P.; Flagship CLO III; Flagship CLO IV;
Flagship CLO V; Gleneagles CLO Ltd; Goldman Sachs Credit Partner, L.P.; Grand Central Asset Trust, CED Series;
Grand Central Asset Trust, HLD Series; Grand Central Asset Trust, SOH Series; Hartford Mutual Funds, Inc. on
behalf of The Hartford Floating Rate Fund by Hartford Investment Management Company, its Sub-Advisor; Highland
CDO Opportunity Fund, Ltd.; Highland Credit Opportunities CDO Ltd.; Highland Floating Rate Advantage Fund;
Highland Floating Rate LLC; Highland Legacy Limited; Highland Offshore Partners, L.P.; Jasper CLO, Ltd.;
JPMorganChase Bank, N.A.; Liberty CLO, Ltd.; LL Blue Marlin Funding LL.C; Loan Funding VII, LLC; Merril
Lynch Credit Products, LLC; Ocean Bank; Quadrangle Master Funding Ltd.; Riversource Floating Rate Fund;
Rockwall CDO, Ltd.; Sequils-Centurion V, Ltd.; Silver Oak Capital, LLC; Stedman CBNA Loan Funding LLC; The
Foothills Group, Inc.; Tinicum Partners, L.P.; Van Kampen Dynamic Credit Opportunities Fund; Van Kampen Senior
Income Trust; and Van Kampen Senior Loan Fund.
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19. To fund the Transeastern Acquisition, the Transeastern JV created a series of

“tiered” special purpose subsidiaries (the “Transeastern JV Subsidiaries™) : a) EHT, the primary

operating subsidiary of the Transeastern JV; b) TE/TOUSA Senior, LLC (“TOUSA Senior”),

managing member and sole owner of EHT; ¢) TE/TOUSA Mezzanine LLC (“TOUSA Mezz”),
which owned all of the membership interests in TOUSA Senior; and d) TE/TOUSA Mezzanine

Two LLC (“TOUSA Mezz II”’), which owned all of the membership interests in TOUSA Mezz.

The Transeastern Subsidiaries entered into credit agreements with separate groups of lenders,

each dated August 1, 2005 (collectively, the “Transeastern Credit Agreements”),’ totaling $675

million, as follows:

) a $450,000,000 Credit Agreement (the “Senior Credit Agreement’) * entered into
by EHT with TOUSA Senior, LLC as co-borrower;

(i1) a $137,500,000 Senior Mezzanine Credit Agreement (the “Senior Mezzanine
Credit Agreement”)5 with TOUSA Mezz as borrower; and

(iii) an $87,500,000 Junior Mezzanine Credit Agreement (the “Junior Mezzanine
Credit Agreement”) with TOUSA Mezz II as borrower.

20. Thus, (a) EHT and TOUSA Senior were the only primary obligors under the
Senior Credit Agreement, (b) TOUSA Mezz was the only primary obligor under the Senior
Mezzanine Credit Agreement, and (c) TOUSA Mezz II was the only primary obligor under the
Junior Mezzanine Credit Agreement. In addition, TOUSA and Homes LP (the “TOUSA

Guarantors™) both executed three unsecured completion guaranties and three unsecured carve-

? Deutsche Bank Trust Company Americas (“DB Trust”) was the original administrative agent under the
Transeastern Credit Agreements, and Deutsche Bank Securities Inc. (“DB Securities”) was the sole lead arranger
and sole book running manager thereunder. On March 13, 2007, CIT replaced DB Trust and DB Securities as
administrative agent, lead arranger, and book running manager for the Transeastern Credit Agreements.

* The Senior Credit Agreement was secured by first priority liens on substantially all of the assets of
EH/Transeastern, LLC (“EHT”) including, without limitation, real estate and options contracts.

> The Senior Mezzanine Credit Agreement and the Junior Mezzanine Credit Agreement were secured by liens
on ownership interests in certain of the Transeastern JV Subsidiaries.

10
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out guaranties (the six guaranties together are the “TOUSA Guaranties”) in respect of the

Transeastern Credit Agreements. Upon information and belief, carve-out guaranties were also
executed by Falcone/Ritchie LLC and certain of its affiliates.

21. Although the Debtors’ corporate structure includes many entities, only TOUSA
and Homes LP had any obligations in connection with the Transeastern Debt. None of the
Conveying Subsidiaries were obligors under the Transeastern Credit Agreements.

B. The Prepetition Transeastern Litigation

22. On October 31, 2006, and November 1, 2006, the TOUSA Guarantors received
demand letters from DB Trust requiring payment under the TOUSA Guaranties. The demand
letters alleged that potential defaults and events of default had occurred under the Transeastern
Credit Agreements triggering the TOUSA Guarantors’ obligations. On November 28, 2006, the
TOUSA Guarantors filed a declaratory action in Florida state court against DB Trust seeking a
declaration that the TOUSA Guarantors’ obligations under the TOUSA Guaranties had not been
triggered and/or that their exposure under the TOUSA Guaranties differed from what DB Trust

alleged in the demand letters (the “Florida Action”).6 On November 29, 2006, DB Trust filed

suit in New York against the TOUSA Guarantors asserting claims allegedly arising out of DB

Trust’s rights under the TOUSA Guaranties (the “New York Action”).

23. DB Trust was the Administrative Agent under the Transeastern Credit
Agreements from the inception of the agreements through March 13, 2007. In addition, DB

Securities acted as financial advisor to certain of the TOUSA Guarantors and Transeastern JV

% On April 27, 2007, the Florida Action was dismissed without prejudice by stipulation of the parties.

11
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Subsidiaries in connection with the Transeastern Acquisition, pursuant to a letter agreement (the

“DB Letter Agreement’”). On March 26, 2007, DB Securities commenced an action in New York

for claims allegedly arising out of the DB Letter Agreement (the “DB Securities Action” and,

together with the Florida Action and the New York Action, the “Prepetition Transeastern

Litigation”).
24.  As the Conveying Subsidiaries were not liable for any of the Transeastern Debt,
they were not parties in the Prepetition Transeastern Litigation.

C. The Transeastern Settlement

25. During the months of May, June, and July 2007, parties to the Prepetition
Transeastern Litigation and others entered into the following agreements in connection with the
Transeastern Settlement:

) a Settlement and Release Agreement dated as of May 30, 2007 by and between,

among others, the TOUSA Guarantors, the Transeastern JV Subsidiaries, and

certain of the Falcone Entities’ as set forth in Schedule 1 to the agreement (the
“Land Bank Settlement Agreement’);

(i1) a Settlement and Release Agreement dated as of July 31, 2007 by and between,
among others, the TOUSA Guarantors, the Transeastern JV Subsidiaries, CIT,
and the lenders under the Senior Credit Agreement (the “CIT Settlement

Agreement”);

(iii))  a Settlement and Release Agreement, dated as of June 29, 2007 by and between,
among others, the TOUSA Guarantors, the Transeastern JV Subsidiaries, and the
lenders under the Senior Mezzanine Credit Agreement (the “Senior Mezzanine
Settlement Agreement”); and

(iv)  a Settlement and Release Agreement, dated as of June 29, 2007 by and between,
among others, the TOUSA Guarantors, the Transeastern JV Subsidiaries, and the
lenders under the Junior Mezzanine Agreement (the ‘“Junior Mezzanine
Settlement Agreement” and, together with the Land Bank Settlement Agreement,
the CIT Settlement Agreement, and the Senior Mezzanine Settlement Agreement,
the “Transeastern Settlement Agreements”).

" The “Falcone Entities” consist of Arthur Falcone, Edward Falcone, Falcone/Ritchie LLC, and other affiliated
entities.

12
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26.  Pursuant to the Land Bank Settlement Agreement, among other things, the
Falcone Entities obtained releases from any and all claims or issues arising in connection with
the Transeastern JV and the Transeastern Acquisition with the exception of certain retained
obligations set forth in the Land Bank Settlement Agreement. Upon information and belief, the
Land Bank Settlement Agreement also provided for the payment of over $49 million by EHT to
the Falcone Entities in exchange for the takedown of certain properties. Also upon information
and belief, EHT, TOUSA Senior, TOUSA Mezz, and TOUSA Mezz II were merged into
TOUSA Homes Florida, L.P., one of the Debtors, upon consummation of the Transeastern
Settlement.

27.  Pursuant to the CIT Settlement Agreement and in accordance with a pay-off letter
attached thereto, among other things, EHT and TOUSA Senior agreed to pay $421,522,193.46 to
CIT on July 31, 2007, with an additional penalty of approximately $140,000 per day for any late
payments.

28.  Pursuant to the Senior Mezzanine Settlement Agreement, among other things,
TOUSA agreed to issue and deliver (i) the New Subordinated Notes, and (ii) $117.5 million (at
$1,000 per share) of 8% Series A Convertible Pay-in-Kind Preferred Stock in TOUSA to the
lenders under the Senior Mezzanine Settlement Agreement in satisfaction and discharge of the
debt incurred thereunder.

29.  Pursuant to the Junior Mezzanine Settlement Agreement, among other things,
TOUSA agreed to issue and deliver $16.25 million of warrants to acquire shares of TOUSA
common stock to the Junior Mezzanine Credit Agreement lenders in satisfaction and discharge

of the debt incurred thereunder.

13
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30.

The Transeastern Settlement closed on July 31, 2007 (the “Transfer Date”). The

Transeastern Settlement released all claims by the Transeastern Transferrees against the TOUSA

Guarantors and the Transeastern JV Subsidiaries arising out of the Transeastern Acquisition and

the Transeastern Debt.

D. The New Credit Agreements

31.

In order to fund, among other things, the settlement payments to, among others,

CIT under the Transeastern Settlement, TOUSA, as borrower, together with Homes LP and the

Conveying Subsidiaries, as both co-borrowers and guarantors, entered into the following secured

credit facilities on the Transfer Date:

@

(ii)

(ii1)

Second Amended and Restated Revolving Credit Agreement (the “Amended
Revolver Agreement”) with Citicorp, as Administrative Agent, and certain other
lending institutions (the “Revolving Debt”);8

$200 million first lien term loan facility (the “First Lien Term Credit
Agreement”) with Citicorp, as Administrative Agent, and certain other lending
institutions (the “First Lien Term Loaln”);9 and

$300 million second lien term loan facility (the “Second Lien Term Credit
Agreement,” and together with the Amended Revolver Agreement and the First
Lien Term Loan Agreement, the “New Credit Agreements”) with Citicorp, as
Administrative Agent, '° and certain other lending institutions (the “Second Lien
Term Loan” ' and, together with the First Lien Term Loan and the Revolving
Debt, the “New Debt” or “New Loans”).

% As of the Petition Date, approximately $316.5 million was outstanding under the Amended Revolver
Agreement in respect of revolving loans and letters of credit.

? As of the Petition Date, approximately $199 million was outstanding under the First Lien Term Loan.

' On or about January 28, 2008, Citicorp resigned as administrative agent under the Second Lien Term Loan
and was replaced by Wells Fargo.

' As of the Petition Date, approximately $317 million was outstanding under the Second Lien Term Loan.

14
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32. The obligations under the Revolving Debt and First Lien Term Loan (together,

the “First Lien Indebtedness”) are allegedly secured by first priority liens on, among other

things, the property and assets of all of the Debtors, whether real or personal, tangible or

intangible, and wherever located (the “Prepetition Collateral”). The obligations under the Second

Lien Term Loan are allegedly secured by a second priority lien on the Prepetition Collateral. An
intercreditor agreement, dated as of July 31, 2007, governs the respective rights of the lenders
under the First Lien Indebtedness and the lenders under the Second Lien Term Loan.

33. Even though the Conveying Subsidiaries did not receive fair consideration or
reasonably equivalent value in connection with the transaction, they were forced to be co-
borrowers and guarantors on the New Loans and, thus, made jointly and severally liable on a
secured basis for all amounts owed and subsequently borrowed thereunder (including interest,
fees, and other amounts). Moreover, rather than being used for the benefit of the Conveying
Subsidiaries (whose assets were pledged to support the New Loans), all or substantially all of
which were already liable on at least approximately $1.1 billion in debt obligations, the New
Debt credit agreements expressly required that proceeds from the New Loans would be used to
satisfy the obligations of the TOUSA Guarantors, the Transeastern JV Subsidiaries, and the
Falcone Entities under the Transeastern Credit Agreements. Indeed, the New Loans were
conditioned upon finalizing the Transeastern Settlement and extinguishing the Transeastern

Debt.'? On the Transfer Date, no less than $422.8 million of the proceeds from the New Debt

12 The conditions to the New Loans, included, but were not limited to, “[t]he Settlement Documents . . . [being]
in full force and effect”, “[t]he refinancing and exchange of Indebtedness under the Transeastern JV Credit
Agreements . . . [being] consumated in full to the satisfaction of the Lenders with all Liens in favor of the existing
lenders being terminated and discharged”, and “the Administrative Agent [of the Transeastern Debt] . . . [receiving]
a ‘pay-off” letter.” First Lien Term Loan at Section 3.1(c)(i) and (iii); Second Lien Term Loan at Section 3.1(c)(i)

and (iii); Amended Revolver Agreement at Section 3.1(c)(i) and (iii).
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plus other consideration was paid to CIT and other parties in satisfaction of the Transeastern
Debt.

34.  The Transeastern Transferees (1) knew that the Conveying Subsidiaries were not
defendants in the Prepetition Transeastern Litigation, (i1) knew that the Conveying Subsidiaries
were not obligated on the Transeastern Debt that was released in connection with the
Transeastern Settlement resolving the litigation, (iii) knew that the Conveying Subsidiaries did
not otherwise benefit from the Transeastern Settlement, and (iv) knew that the Conveying
Subsidiaries were nevertheless forced to take on crippling obligations in order to fund the
Transeastern Settlement. In short, the Transeastern Transferees knew or should have known that
the Conveying Subsidiaries did not receive fair or reasonably equivalent value in exchange for
incurring the New Debt that was used to fund the Transeastern Settlement.

35. The Transeastern Settlement was negotiated extensively among sophisticated
parties represented by sophisticated counsel, and resulted in certain of the Transeastern
Transferees receiving, among other consideration, equity interests in TOUSA and unsecured
notes from TOUSA and the Conveying Subsidiaries. On information and belief, the
sophisticated Transeastern Transferees and their agents and counsel must have conducted
extensive due diligence, including examination of the capital structure of TOUSA and the
Conveying Subsidiaries, before agreeing to accept that consideration. Such due diligence would
have revealed, among other things, that all or substantially all of the Conveying Subsidiaries
already were guarantors of more than $1 billion in unsecured bond obligations, and that any
property held by the Conveying Subsidiaries was far less than the obligations of those entities,
before and certainly after consummation of the Transeastern Settlement. For these reasons and

others, the Transeastern Transferees knew, should have known, or upon reasonable inquiry
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would have learned, that the Conveying Subsidiaries were insolvent at the time of, or became
insolvent as a result of, the Transeastern Settlement.

E. The Tax Refund

36. Upon information and belief, on or about March 14, 2008, the Debtors filed with
the Internal Revenue Service a consolidated 2007 federal tax return in which the Debtors
claimed the Tax Refund. Upon information and belief, the Debtors received the Tax Refund in
or around June 2008. The Debtors’ entitlement to the Tax Refund arose as a result of significant
losses incurred during fiscal year 2007 resulting from the sale, disposition, and returning of
assets to various lenders, which losses the Debtors were able to carry back to fiscal years 2005
and 2006. As a matter of law, the Tax Refund is deemed earned as of the last day of the fiscal

year for which the refund is claimed, or in this case December 31, 2007.

COUNT I

FRAUDULENT TRANSFER AGAINST NEW LENDERS (SECTIONS
726.105 AND 726.108 OF THE FLORIDA STATUTES AND 11 U.S.C. §8§ 544(b) AND 550)

37. The Committee repeats and realleges the allegations contained in all prior
paragraphs, which are incorporated by reference as if set forth fully herein.

38. None of the Conveying Subsidiaries received reasonably equivalent value in
exchange for New Lender Claim and Lien Transfers.

39. At the time the New Lender Claim and Lien Transfers were made, each of the
Conveying Subsidiaries: (a) intended, believed, or reasonably should have believed that it would
incur debts beyond its ability to pay such debts as they became due; and/or (b) was engaged or
was about to engage in a business or transaction for which the remaining assets were

unreasonably small in relation to the business or transaction.
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40. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

41. The New Lender Claim and Lien Transfers should be avoided pursuant to
sections 726.105 and 726.108 of the Florida Statutes and Bankruptcy Code section 544(b).

42. Any payments made in connection with the New Lender Claim and Lien
Transfers (including but not limited to any interest or other payments made by, on account of, or
based on the value or assets of each of the Conveying Subsidiaries on the New Debt prior or
subsequent to the Petition Date) should be avoided and recovered pursuant to sections 726.105
and 726.108 of the Florida Statutes and Bankruptcy Code sections 544(b) and 550 of the

Bankruptcy Code.

COUNT II

FRAUDULENT TRANSFER AGAINST THE NEW LENDERS (SECTIONS
(726.106 AND 726.108 OF THE FLORIDA STATUTES AND 11 U.S.C. §§ 544(b) AND 550)

43. The Committee repeats and realleges the allegations contained in all prior
paragraphs, which are incorporated by reference as if set forth fully herein.

44.  None of the Conveying Subsidiaries received reasonably equivalent value in
exchange for the New Lender Claim and Lien Transfers.

45. Each of the Conveying Subsidiaries either already was insolvent at the time of the
New Lender Claim and Lien Transfers or became insolvent as a result of the New Lender Claim
and Lien Transfers.

46. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code

sections 502 and 544(b).
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47. The New Lender Claim and Lien Transfers should be avoided pursuant to
sections 726.106 and 726.108 of the Florida Statutes and Bankruptcy Code section 544(b).

48. Any payments made in connection with the New Lender Claim and Lien
Transfers (including but not limited to any interest or other payments made by, on account of, or
based on the value or assets of each of the Conveying Subsidiaries on the New Debt prior or
subsequent to the Petition Date) should be avoided and recovered pursuant to sections 726.106

and 726.108 of the Florida Statutes and Bankruptcy Code sections 544(b) and 550.

COUNT III

FRAUDULENT TRANSFER AGAINST THE NEW LENDERS
(SECTIONS 273 AND 278 OF THE NEW YORK DEBTOR AND CREDITOR LAW
AND 11 U.S.C. §§ 544(b) AND 550)

49. The Committee repeats and realleges the allegations contained in all prior
paragraphs, which are incorporated by reference as if set forth fully herein.

50. None of the Conveying Subsidiaries received fair consideration in exchange for
the New Lender Claim and Lien Transfers.

51. Each of the Conveying Subsidiaries either already was insolvent at the time of the
New Lender Claim and Lien Transfers or became insolvent as a result of the New Lender Claim
and Lien Transfers.

52. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

53. The New Lender Claim and Lien Transfers should be avoided pursuant to
sections 273 and 278 of the New York Debtor and Creditor Law and Bankruptcy Code section

544(b).
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54. Any payments made in connection with the New Lender Claim and Lien
Transfers (including but not limited to any interest or other payments made by, on account of, or
based on the value or assets of each of the Conveying Subsidiaries on the New Debt prior or
subsequent to the Petition Date) should be avoided and recovered pursuant to sections 273 and

278 of the New York Debtor and Creditor Law and Bankruptcy Code sections 544(b) and 550.

COUNT 1V

FRAUDULENT TRANSFER AGAINST THE NEW LENDERS
(SECTIONS 274 AND 278 OF THE NEW YORK DEBTOR AND CREDITOR LAW
AND 11 U.S.C. §§ 544(b) AND 550)

55. The Committee repeats and realleges the allegations contained in all prior
paragraphs, which are incorporated by reference as if set forth fully herein.

56. None of the Conveying Subsidiaries received fair consideration in exchange for
the New Lender Claim and Lien Transfers.

57. The capital remaining in the hands of each of the Conveying Subsidiaries after
the New Lender Claim and Lien Transfers was unreasonably small.

58. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

59. The New Lender Claim and Lien Transfers should be avoided pursuant to
sections 274 and 278 of the New York Debtor and Creditor Law and Bankruptcy Code section
544(b).

60. Any payments made in connection with the New Lender Claim and Lien
Transfers (including but not limited to any interest or other payments made by, on account of, or

based on the value or assets of each of the Conveying Subsidiaries on the New Debt prior or

20



Case 08-01435-JKO  Document 110 Filed 10/16/2008 Page 21 of 32

subsequent to the Petition Date) should be avoided and recovered pursuant to sections 274 and

278 of the New York Debtor and Creditor Law and Bankruptcy Code sections 544(b) and 550.

COUNT YV

FRAUDULENT TRANSFER AGAINST THE NEW LENDERS
(SECTIONS 275 AND 278 OF THE NEW YORK DEBTOR AND CREDITOR LAW
AND 11 U.S.C. §§ 544(b)AND 550)

61. The Committee repeats and realleges the allegations contained in all prior
paragraphs, which are incorporated by reference as if set forth fully herein.

62. None of the Conveying Subsidiaries received fair consideration in exchange for
the New Lender Claim and Lien Transfers.

63. At the time of the New Lender Claim and Lien Transfers, each of the Conveying
Subsidiaries intended or believed that it would incur debts beyond its ability to pay such debts as
they matured.

64. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

65. The New Lender Claim and Lien Transfers should be avoided pursuant to
sections 275 and 278 of the New York Debtor and Creditor Law and Bankruptcy Code section
544(b).

66. Any payments made in connection with the New Lender Claim and Lien
Transfers (including but not limited to any interest or other payments made by, on account of, or
based on the value or assets of each of the Conveying Subsidiaries on the New Debt prior or
subsequent to the Petition Date) should be avoided and recovered pursuant to sections 275 and

278 of the New York Debtor and Creditor Law and Bankruptcy Code sections 544(b) and 550.
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COUNT VI

FRAUDULENT TRANSFER AGAINST
THE NEW LENDERS (11 U.S.C. §§ 548, 550)

67. The Committee repeats and realleges the allegations contained in all prior

paragraphs, which are incorporated by reference as if set forth fully herein.

68.  The New Lender Claim and Lien Transfers were made within two years of the
Petition Date.
69.  Each of the Conveying Subsidiaries received less than reasonably equivalent

value in exchange for the New Lender Claim and Lien Transfers.

70. At the time of the New Lender Claim and Lien Transfers, each of the Conveying
Subsidiaries (i) was insolvent or became insolvent as a result of the New Lender Claim and Lien
Transfers; (i1) was engaged in business or a transaction, or was about to engage in business or a
transaction, for which any property remaining with such Conveying Subsidiary was
unreasonably small; and/or (iii) intended to incur, or believed that it would incur, debts that
would be beyond its ability to pay as such debts matured.

71. The New Lender Claim and Lien Transfers should be avoided pursuant to
Bankruptcy Code section 548(a)(1)(b).

72. Any payments made in connection with the New Lender Claim and Lien
Transfers (including but not limited to any interest or other payments made by, on account of, or
based on the value or assets of each of the Conveying Subsidiaries on the New Debt prior or
subsequent to the Petition Date) should be avoided and recovered pursuant to Bankruptcy Code

sections 548 and 550.
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COUNT VII

FRAUDULENT TRANSFER AGAINST TRANSEASTERN TRANSFEREES
(SECTIONS 726.105 AND 726.108 OF THE FLORIDA STATUTES AND
11 U.S.C. §§ 544(b) AND 550)

73. The Committee repeats and realleges the allegations contained in all prior
paragraphs, which are incorporated by reference as if set forth fully herein.

74. None of the Conveying Subsidiaries received reasonably equivalent value in
exchange for the Transeastern Transfers, and the Transeastern Transfers diminished the value of
each of the Conveying Subsidiaries’ estates.

75. At the time of the Transeastern Transfers, each of the Conveying Subsidiaries (a)
intended, believed, or reasonably should have believed that it would incur debts beyond its
ability to pay such debts as they became due; and/or (b) was engaged or was about to engage in a
business or transaction for which the remaining assets were unreasonably small in relation to the
business or transaction.

76. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

77. At all times relevant hereto, the Transeastern Transferees had actual or
constructive knowledge that the Transeastern Transfers and/or the New Lender Claim and Lien
Transfers were fraudulent.

78. The Transeastern Transfers should be avoided and/or recovered pursuant to
sections 726.105 and 726.108 of the Florida Statutes and Bankruptcy Code sections 544(b) and

550(a).
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COUNT VIII

FRAUDULENT TRANSFER AGAINST TRANSEASTERN TRANSFEREES
(SECTIONS 726.106 AND 726.108 OF THE FLORIDA STATUTES AND
11 U.S.C. §§ 544(b) AND 550)

79. The Committee repeats and realleges the allegations contained in all prior
paragraphs, which are incorporated by reference as if set forth fully herein.

80. None of the Conveying Subsidiaries received reasonably equivalent value in
exchange for the Transeastern Transfers, and the Transeastern Transfers diminished the value of
each of the Conveying Subsidiaries’ estates.

81. Each of the Conveying Subsidiaries either already was insolvent at the time of the
Transeastern Transfers or became insolvent as a result of the Transeastern Transfers.

82. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

83. At all times relevant hereto, the Transeastern Transferees had actual or
constructive knowledge that the Transeastern Transfers and/or the New Lender Claim and Lien
Transfers were fraudulent.

84. The Transeastern Transfers should be avoided and/or recovered pursuant to
sections 726.106 and 726.108 of the Florida Statutes and Bankruptcy Code sections 544(b) and

550(a).
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COUNT IX

FRAUDULENT TRANSFER AGAINST TRANSEASTERN TRANSFEREES
(SECTIONS 273 AND 278 OF THE NEW YORK DEBTOR AND CREDITOR LAW
AND 11 U.S.C. §§ 544(b) AND 550)

85. The Committee restates and realleges the foregoing paragraphs, which are
incorporated by reference as if set forth fully herein.

86. None of the Conveying Subsidiaries received fair consideration in exchange for
the Transeastern Transfers, and the Transeastern Transfers diminished the value of each of the
Conveying Subsidiaries’ estates.

87. Each of the Conveying Subsidiaries either already was insolvent at the time of the
Transeastern Transfers or became insolvent as a result of the Transeastern Transfers.

88. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

89. At all times relevant hereto, the Transeastern Transferees had actual or
constructive knowledge that the Transeastern Transfers and/or the New Lender Claim and Lien
Transfers were fraudulent.

90. The Transeastern Transfers should be avoided and/or recovered pursuant to
sections 273 and 278 of the New York Debtor and Creditor Law and Bankruptcy Code sections

544(b) and 550(a).
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COUNT X

FRAUDULENT TRANSFER AGAINST TRANSEASTERN TRANSFEREES
(SECTIONS 274 AND 278 OF THE NEW YORK DEBTOR AND CREDITOR LAW
AND 11 U.S.C. §§ 544(b) AND 550)

91. The Committee restates and realleges the foregoing paragraphs, which are
incorporated by reference as if set forth fully herein.

92. None of the Conveying Subsidiaries received fair consideration in exchange for
the Transeastern Transfers, and the Transeastern Transfers diminished the value of each of the
Conveying Subsidiaries’ estates.

93. The capital remaining in the hands of each of the Conveying Subsidiaries after
the Transeastern Transfers was unreasonably small.

94. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

95. At all times relevant hereto, the Transeastern Transferees had actual or
constructive knowledge that the Transeastern Transfers and/or the New Lender Claim and Lien
Transfers were fraudulent.

96. The Transeastern Transfers should be avoided and/or recovered pursuant to
sections 274 and 278 of the New York Debtor and Creditor Law and Bankruptcy Code sections

544(b) and 550(a).
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COUNT XI

FRAUDULENT TRANSFER AGAINST TRANSEASTERN TRANSFEREES
(SECTIONS 275 AND 278 OF THE NEW YORK DEBTOR AND CREDITOR LAW
AND 11 U.S.C. §§ 544(b)AND 550)

97. The Committee restates and realleges the foregoing paragraphs, which are
incorporated by reference as if set forth fully herein.

98. None of the Conveying Subsidiaries received fair consideration in exchange for
the Transeastern Transfers, and the Transeastern Transfers diminished the value of each of the
Conveying Subsidiaries’ estates.

99. At the time of the Transeastern Transfers, each of the Conveying Subsidiaries
intended or believed that it would incur debts beyond its ability to pay such debts as they
matured.

100. At all times relevant hereto, there were actual creditors of each of the Conveying
Subsidiaries holding unsecured claims allowable within the meaning of Bankruptcy Code
sections 502 and 544(b).

101. At all times relevant hereto, the Transeastern Transferees had actual or
constructive knowledge that the Transeastern Transfers and/or the New Lender Claim and Lien
Transfers were fraudulent.

102. The Transeastern Transfers should be avoided and/or recovered pursuant to
sections 275 and 278 of the New York Debtor and Creditor Law and Bankruptcy Code sections

544(b) and 550(a).
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COUNT XII

FRAUDULENT TRANSFER AGAINST
TRANSEASTERN TRANSFEREES (11 U.S.C. §§ 548 AND 550)

103.  The Committee restates and realleges the foregoing paragraphs, which are
incorporated by reference as if set forth fully herein.

104. The Transeastern Transfers were made within two years before the Petition Date.

105. Each of the Conveying Subsidiaries received less than reasonably equivalent
value in exchange for the Transeastern Transfers, and the Transeastern Transfers diminished the
value of each of the Conveying Subsidiaries’ estates.

106. At the time of the Transeastern Transfers, each of the Conveying Subsidiaries (i)
was insolvent or became insolvent as a result of the New Lender Claim and Lien Transfers and
the Transeastern Transfers; (i) was engaged in business or a transaction, or was about to engage
in business or a transaction, for which any property remaining with each such Conveying
Subsidiary was an unreasonably small; and/or (iii) intended to incur, or believed that it would
incur, debts that would be beyond its ability to pay as such debts matured.

107. At all times relevant hereto, the Transeastern Transferees had actual or
constructive knowledge that the Transeastern Transfers and/or the New Lender Claim and Lien
Transfers were fraudulent.

108. The Transeastern Transfers should be avoided and/or recovered pursuant to

Bankruptcy Code sections 548 and 550(a).
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COUNT XIII

AVOIDABLE PREFERENCE
AGAINST THE NEW LENDERS (11 U.S.C. §§ 547 AND 550)

109. The Committee restates and realleges the foregoing paragraphs, which are
incorporated by reference as if set forth fully herein.

110. The granting of a security interest in the Tax Refund, to the extent valid, was for
the benefit of the New Lenders.

111. The granting of a security interest in the Tax Refund, to the extent valid, was on
account of an antecedent debt owed to the New Lenders prior to the Petition Date.

112.  The granting of a security interest in the Tax Refund, to the extent valid, was
made to the New Lenders while the Debtors were insolvent.

113.  The granting of a security interest in the Tax Refund, to the extent valid, occurred
within 90 days of the Petition Date.

114. The granting of a security interest in the Tax Refund, to the extent valid, will
result in the New Lenders receiving more than they would in a chapter 7 case had the granting of
the security interest not occurred.

115. The granting of the security interest in the Tax Refund to the New Lenders, to the
extent valid, should be avoided and/or recovered pursuant to Bankruptcy Code sections 547 and

550.

COUNT XIV

OBJECTION TO ALLOWANCE OF CLAIM
(11 U.S.C. §§ 105, 502, 544, 548, 550 AND FRBP 3007, 7001)

116. The Committee restates and realleges the foregoing paragraphs, which are

incorporated by reference as if set forth fully herein.
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117.  The New Lenders filed proofs of claims seeking allowance of the full amount of
the New Loans (the “Claims”). The Committee hereby objects to the Claims pursuant to section
502 of the Bankruptcy Code.

118. The Conveying Subsidiaries received less than reasonably equivalent value in
exchange for incurring the New Loans and pledging the Pre-Petition Collateral, and either were
insolvent at the time of the New Lender Claim and Lien Transfers, or were rendered insolvent by
those Transfers. As such, the New Lender Claim and Lien Transfers are avoidable under sections
544 and 548 of the Code, and the Claims of the New Lenders — which are based exclusively on
the alleged validity of the New Lender Claim and Lien Transfers — must be disallowed under
section 502 of the Code.

119. In connection with the New Credit Agreements, the Conveying Subsidiaries were
required to execute Guaranty agreements each dated July 31, 2007 (the “New Loan
Guaranties”). Section 2 of the New Loan Guaranties contains language that purports, under
certain circumstances, to limit the Debtors’ obligations arising from the Debtors’ guaranty of the
obligations created in the New Credit Agreements and New Loan Guaranties (the “New Loan

Savings Clause”). Section 2 of the Amended Revolver Agreement has a guaranty with an

identical putative Savings Clause (the Revolver Savings Clause” and together with the New

Loan Savings Clauses, the “Guaranty Savings Clauses™). Section 10 of each of the New Credit

Agreements also contains language, albeit different language from the Guaranty Savings
Clauses, that also purports, under certain circumstances, to limit the liability and liens

attributable to the Conveying Subsidiaries. (“The Loan Agreement Savings Clauses,” and

together with the Guaranty Savings Clauses, the “Savings Clauses.”).
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120. The Savings Clauses by their terms purport to reduce the amount of the New
Loan obligations incurred in connection with the New Credit Agreements and in the New Loan
Guaranties below the amount at which the Conveying Subsidiaries would be rendered insolvent.
The New Lenders may argue that the Savings Clauses operate as a defense to the Committee’s
avoidance claims. The Committee does not concede that the Savings Clauses are enforceable or
that the clauses actually serve as a defense to an avoidance claim.

121.  Even if the Savings Clauses were to be enforced so as to reduce the Conveying
Subsidiaries’ liabilities, the Claims still have to be disallowed in their entirety or reduced under
section 502 of the Bankruptcy Code.

122.  Thus, pursuant to sections 105, 502, 544 and 548 of the Code, and Bankruptcy

Rules 3007 and 7001, the Claims should be disallowed in their entirety or reduced.

RESERVATION OF RIGHTS

123.  The Committee believes that additional claims in favor of one or more of the
Debtors’ estates against the Defendants and/or other parties, including, without limitation, the
Falcone Entities, may exist. The Committee reserves any and all rights to bring such claims to

the extent authorized by the Court and/or applicable law.

PRAYER FOR RELIEF

WHEREFORE, by reason of the foregoing, Plaintiff requests that the Court enter an
order:

(D avoiding the New Lender Claim and Lien Transfers;

2) granting recovery of all amounts paid in connection with the New Claim and Lien
Transfers;

3) disallowing or in the alternative reducing the Claims by the New Lenders;
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enforcing paragraph 16(d) of the Stipulated Final Order (i) Authorizing Limited

Use Of Cash Collateral Pursuant To Sections 105, 361 And 363 Of The
Bankruptcy Code, And (ii) Granting Replacement Liens, Adequate Protection
And Super Priority Administrative Expense Priority To Secured Lenders, entered
by this court on June 20, 2008, to modify or eliminate the Adequate Protection
Liens and Adequate Protection Claims as defined in that order, and requiring
disgorgement from Pre-Petition Secured Parties, as that term is defined in that
Order, any payments made as Adequate Protection under that Order [D.E. 1226 in

4) avoiding and/or requiring return of the Transeastern Transfers;
(&)} avoiding any security interest in the Tax Refund;
(6)
Ch. 11 No. 08-10928];
(7N

granting such other and further relief , including to the extent warranted, equitable

subordination, as the Court deems just, proper and equitable, including the fees,
costs, interest, and expenses of this action.

Dated: July 14, 2008

I hereby certify that I am admitted to the Bar of the
United States District Court for the Southern District
of Florida and I am in compliance with the additional
qualifications to practice in this court set forth in
Local Rule 2090-1(A).

/s/ Patricia A. Redmond

I hereby certify that the undersigned attorneys are
appearing pro hac vice in this matter pursuant to
court order dated July 10, 2008 [D.E. 1360, 1362,
1363 in Ch. 11 No. 08-10928]

/s/ Lawrence S. Robbins

PATRICIA A. REDMOND

(Florida Bar No. 303739)

STEARNS WEAVER MILLER WEISSLER
ALHADEFF & SITTERSON, P.A.

150 West Flagler Street

Miami, FL. 33130

Telephone: (305) 789-3553

Facsimile: (305) 789-3395

predmond @ swmwas.com

Local Counsel to the Fraudulent
Conveyance Adversary Proceeding Counsel
for the Official Committee of Unsecured
Creditors of TOUSA, Inc., et al.
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LAWRENCE S. ROBBINS
(D.C. Bar No. 420260)
ALAN D. STRASSER
(D.C. Bar No. 967885)
MICHAEL L. WALDMAN  pro hac vice
(D.C. Bar No. 414646)

ROBBINS, RUSSELL, ENGLERT, ORSECK,
UNTEREINER & SAUBER LLP

1801 K Street N.W., Suite 411-L
Washington, DC 20006

Telephone: (202) 775-4500

Facsimile: (202) 775-4510

Irobbins @robbinsrussell.com

astrasser @robbinsrussell.com

mwaldman @robbinsrussell.com

pro hac vice

pro hac vice

Fraudulent Conveyance Adversary
Proceeding Counsel for the Official
Committee of Unsecured Creditors of
TOUSA, Inc., et al.
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Appendix A
CASE MANAGEMENT ORDER
Current Schedule Proposed*
(3 month
extension)
Fact Depositions begin 10/20/08 12/1/08
Close of Discovery 12/5/08 3/06/09
Expert Reports:
Plaintiff 12/29/08 3/27/09
Defendant 1/19/09 4/17/09
Rebuttal 1/30/09 4/28/09
Expert Depositions
Plaintiff 2/2/09 — 2/10/09 4/29/09 -5/8/09
Defendant 2/11/09 — 2/19/09 5/11/09-5/19/09

Summary Judgment Briefs

Motions 2/20/09 5/20/09
Oppositions 3/06/09 6/05/09
Pretrial Conference 3/03/09 -3/04/09 6/08/09
Trial 3/09/09 6/15/09

* The proposed deadlines, while extended three months, attempt to keep to the
time frames established in the original Case Management Order.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
www.flsh.uscourts.gov

Chapter 11 Cases
In re: :
TOUSA, INC,, et al., i Case No. 08-10928-JKO
Debtors. Jointly Administered
OFFICIAL COMMITTEE OF UNSECURED
CREDITORS OF TOUSA, INC., ETAL., :  Adv. Pro. No. 08-1435-JKO

Plaintiff
VS.
CITICORP NORTH AMERICA, INC., ETAL.,

Defendants,

DECLARATION OF MICHAEL L. WALDMAN IN SUPPORT OF THE
OFFICIAL COMMITTEE OF UNSECURED CREDITORS’ MOTION TO
AMEND THE CASE MANAGEMENT ORDER

I, Michael 1. Waldman, hereby declare:

1. I am a partner in the firm of Robbins, Russell, Englert, Orseck, Untereiner
& Sauber LLP, counsel of record for plaintiff Official Committee of Unsecured Creditors
of TOUSA, Inc. (the “Committee”) in this action. I am fully familiar with the facts and
circumstances set forth herein. I submit this declaration in support of the Committee’s
motion to amend the case management order.

2. The defendants and third parties in this action have, to date, produced

1,665,445 pages of documents. Of these, 1,019,608 pages have been produced since

September 1, 2008. Even since October 3, the end date for the productions in response to
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the Committee’s initial document requests, non-debtor parties have produced 146,694
pages of documents.

3. With regard to particular parties, the Debtors have produced 400,748
pages, 151,692 since September 1; 126,057 of those pages were produced on October 3.
The Debtors produced 224,292 pages after July 25, 2008. Citicorp North America, Inc.
has produced 738,739 pages. 429,299 pages have been produced since Septermber 1,
33,187 of those pages were produced on October 6. The senior Transeastern lenders have
produced 111,980 pages, all since September 1, 93,562 of which were produced on
October 6. Alix Partners, LLP has produced 176,439 pages, 166,836 since September 1.
Lehman Bros., Inc. has produced 207,260 pages, 148,086 since September 1. Wells
Fargo Bank, N.A., has produced 26963 pages, 26,817 since September 1. Ernst & Young
LLP has produced 3,316 pages, all after October 3.

4. Certain parties have not yet produced any documents responsive to the
Committee’s document requests. For example, the Falcone entities have not produced
any documents to date.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.

Dated:

Michael L. Waldman
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Inre: Cl_h'ap’te‘r 11 Cases

TOUSA, INC., ef al.,

| Case No. 08:10928-JKO
_‘2D¢ht0;1.i“s; - ) -
DT Jointly Administered

Adv. Pro. No. 08-1435-JKO

I, Bemard A. Katz, sayas fd‘iibw"s':'
1. I.am a senior partnm in 3. Cohn LLP (*JHC”), an accounting and financial

consuitmg ﬁtm Iucated at 333, Thmnall Stleet Echson, New Jersey 08837, The Commitiee of

Unsecm ed Cmdﬁors (the “Cqmrmttee”) has xeiamed J HC to assist it with analyzing the

-accountmg and ﬁnanwai issues i thls casa

2. h-esp;c‘eaffuiiy ;sub.msxt ﬂals:-DecIaratibn in support of the-Commiittes’s Motion for

Modification of Case Management Ordet (“Motion’). The Case Management Order (“CMO”)
provides for the Gbnma'_iﬁjee?si expért reports to be ﬁled on December 29, 2008; As éxplained
below, given what ‘has'ftr'a_nspfiredésinée the CMO was filed and despite the diligent work by the

Commiftee’ 's:?e‘*-,x_pej_i?tfsg,’the‘:6:;}3@11‘21'@1391}@ﬁeadﬁn@ isunrealistic.
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3. 'Thé-Conimiiiéé?é éxpéft;aﬁa consulfants are asséssing the financial status of the
-Conveymg SUbSldlal 165 as of 3 uly 31 2()07 and: m:uned;ately thereafter, ' Many of the
accounting and: ﬁnanclai 1eco;ds that are ﬁmdamental to that analysis belong. to the Debtots.
Aithough the’ Debiols started thezr docuruent pzoductmn in May, 4 laige percentage of the .

unpor’;ant accountmg and fi nanoxal Lecmds were gui} oduced months later, mcludmg alarge

numbel in Septembex and Octobex Still othezs have been promised 1o the Commﬂtee, Buit have
ye:"t:stitszbe;pic‘zi}ucﬁﬁci; Ottiet 'impﬁzﬁta;iif finaneial ‘andaccounting records of the Debtors reside on
the ‘I{Sf’fﬁssbaéeﬁsystem... Tf:hé??ﬁébfoz‘s- maﬁé't’he HSP/Essbase system available to thie
Cominittee’s e:gpei‘-tsﬂfor;_pu;_':pases of this litigat.i()n_ on September 15, 2008,

4, : | .' ‘Fllé;c}dmtﬁiﬁéé?é ééé;séi;té-éxpéct--ﬂiat documents from othet entities, including
accountmg and ﬁnanmal tnformation ﬁ om. Emst & Young LLP, will be useful a8 we conduot the
solvency analyms i this case, Ernst &: Young s pr oduczlon came app ommately one week ago,
and-ﬂadditiﬂnai_d(ipmj}_gntsf are forthcommg .

5. I‘n'};ate.J‘u'lyiEfO'OS‘. D’ébtmts proﬁi’ddd-th‘e Committee with a spreadsheet containing
July: 31 2007 tnal balance_s _f‘p‘z_‘ TOUSA aﬁd var zous submdxaues, whmh may be: hlghly relevant
1o &l analyms of the solvency af the Conv@ymg Subsidiaries. The Csnmntiee 5 expérts have
bﬁ,@n:ﬁiS’lmlg;:I}@h@Qﬁ_&itor&gfgmdaﬁgﬁglial?;ﬁfﬁ«lﬁmé}t}.@n:abailt: that teial balanges document sinee its
production. In fact, at 'inft;rmational séssions held by the Debtors in August, we raised numerous
questions about the:July 31, 2007 trial balances. The Debtors responded that they would addiess
our queastwns ata subsequent quesuon and answer session, afler we put-our questions in writing,

On. Sepiember 3 2008, the Committee provided the Debtors with a list of questions about the

' This Declaration should not be (’:Q‘n’sirué:d_to bind the Committee or its experts toa
particular approach to ot method of analyzing the Conveyiiig Subsidiaries’ insolvency.




+:585€:08-01432-JKO.....:Document. 110 «-Filed-10/16/2008 - Page 8:0fl0 i

mal ba!ances ’Fo date, the Cemmﬁtee’squestmnshave not beeﬁ an"swei'ed‘ Tﬁe Debtors .i:m.,ve
scheduﬂ_led a qu.e'st'iqn_apd ansyver _S_g:SS:_i(ii} ft_:)‘r"OCtoher 16, 2008.- The Committee’s experts hopefo
learn 'impoﬂant-inforination about that document at that session.

'.j:.ﬁ'_'.__ _ Ace(udmg 1o the prehmma:y data: pmv;ded by the Debtors, the, intercothpany
balances for some: of the Conveymg Submdlaues are large. During the last few months,
including at an August 5, ':'20'08_ m_e'.t{ttmg;fm New Yorik, the Debfors eéxplained that vatious

challenges exist with*respact t.‘q those balarices as of July 31, 2007. According to the Debtors,

hxstoucally, and ﬁndm _suppcrtmg docmnentamm forintert company transactmns is dlfﬁeuit arid
tmw«consummcr T he Comzmttee isin the pmcess of obta}nmg add1t1031a£ inforimation réegarding
October 16, 2008,

7. Giyen that documents have been produced later than expected (with some key
doeuments still to bepmduced) dcpess to HSP/Bssbase was delayed,fmény fundamental
questions about the ’mal belanceand intercompany aceounts have not been answered, and the
intércomjpaﬂy*analysfigs..has p‘ﬁf)}fen.ti}- bg m_oré chaliengi:‘ig than originally expected, I anticipate
that the Committes’s exgp'artﬁ: will need an additional three months beyond the oviginal December
29, 2008 dead! iﬂe:to accuratsly and ca'lniqetently complets their forensic and accounting analysis
and produce thei expert teports.

8. The Committee’s experts will continue to work diligently to complete their

apalysis.

I declare under penalty of perjury that the foregoing is true and correct.




Bernard A. Katz






