
 

 

UNITED STATES DISTRICT BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov  

   
In re:   
TOUSA, INC., et al.,  Chapter 11 cases 
  Case No. 08-10928-JKO 

Debtors.   
  Jointly Administered 
   
OFFICIAL COMMITTEE OF UNSECURED   
CREDITORS OF TOUSA, INC., et al.,  Adv. Pro. No. 10-02242 
   

Plaintiffs,   
   

v.   
   
TENNENBAUM MULTI-STRATEGY MASTER 
FUND, et al.,   

   
Defendants.   

 
AGREED MOTION FOR ORDER ADOPTING STIPULATION  
BETWEEN THE COMMITTEE AND FALL CREEK CLO LTD. 

 
The Official Committee of Unsecured Creditors of TOUSA, Inc. moves for an Order 

adopting the Stipulation between the Committee and defendant Fall Creek CLO Ltd. (“Fall 

Creek”), and states: 

1. In July 2008, the Committee filed a Complaint against a number of financial 

entities alleging that they engaged in a fraudulent conveyance in connection with a July 31, 2007 

transaction involving the debtors. (See Adv. Pro. No. 08-1435-JKO)  

2. Fall Creek, which asserts that it was not properly served with the Complaint, did 

not appear in this adversary proceeding.   

3. Fall Creek is a “Transeastern Lender” as defined in the Adversary Complaint.   
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4. Following a trail, this Court entered Findings of Fact and Conclusions of Law 

(D.E. 658), Final Judgment (DE 659), Amended Findings of Fact and Conclusions of Law (D.E. 

722), Amended Final Judgment (DE 721), and Order on Motions for Stay Pending Appeal (the 

“Bond Order”) (DE 723), and the District Court’s Order Granting in Part Motions for Stay & 

Closing Cases (the “Stay Order”) in Case No. 09-23425 D.E. 20 (the foregoing Findings and 

Conclusions, Judgments, and Orders are hereafter referred to collectively as the “Prior Orders 

and Judgments”). 

5. In January 2010, the Committee filed the instant action against Fall Creek. 

6. The Committee and Fall Creek have now entered into an agreement set forth in 

the Stipulation between the Committee and Fall Creek CLO Ltd., a copy of which is Exhibit 1 

hereto. 

7. In brief summary, the Stipulation provides that 

• Fall Creek is bound by and is deemed a party to the Prior Orders and 

Judgments, and shall be bound by and deemed a party to the outcome of 

any appeal from the Prior Orders and Judgments as if it had appeared in 

the adversary proceeding and in any such appeal. 

• The Committee shall not seek to execute on the Final Judgment as 

amended against Fall Creek unless Fall Creek fails to file a supersedeas 

bond that complies with the Bond Order and the Stay Order by 14 days of 

the adoption of the Stipulation by the Court. 

• The Committee shall file this Agreed Motion asking the Court to adopt the 

Stipulation as its Order. 
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WHEREFORE, the Committee requests that the Court adopt, as its Order, the Stipulation 

between the Committee and Defendant Fall Creek CLO Ltd.,. 

    Respectfully submitted, 

I hereby certify that I am admitted to the Bar of the United States 
District Court for the Southern District of Florida and I am in 
compliance with the additional qualifications to practice in this 
court set forth in Local Rule 2090-1(A). 
 
STEARNS WEAVER MILLER WEISSLER 
ALHADEFF & SITTERSON, P.A. 

 
By: /s/ Patricia A. Redmond   
      Patricia A. Redmond (Florida Bar No. 0016874) 
      predmond@stearnsweaver.com  
  David C. Pollack (Florida Bar No. 362972) 
      dpollack@stearnsweaver.com  
150 West Flagler Street 
Miami, Florida 33130 
Telephone:  (305) 789-3435 
Facsimile:   (305) 789-2651 

 
-and- 

 
ROBBINS, RUSSELL, ENGLERT, ORSECK, 
UNTEREINER & SAUBER LLP 

      Michael L. Waldman 
1801 K Street N.W. 
Suite 411-L 
Washington, DC  20006 
Tel: (202) 775-4500 
Fax: (202) 775-4510 
mwaldman@robbinsrussell.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 21, 2010, I caused a true and correct copy of the 

foregoing Agreed Motion For Order Adopting Stipulation to be served by notice of electronic 

filing or by e-mail on the parties named on the attached service list. 

     

 By: /s/ Patricia A. Redmond   
          Patricia A. Redmond 
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UNITED STATES DISTRICT BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov  

   
In re:   
TOUSA, INC., et al.,  Chapter 11 cases 
  Case No. 08-10928-JKO 

Debtors.   
  Jointly Administered 
   
OFFICIAL COMMITTEE OF UNSECURED   
CREDITORS OF TOUSA, INC., et al.,  Adv. Pro. No. 10-02242 
   

Plaintiffs,   
   

v.   
   
TENNENBAUM MULTI-STRATEGY MASTER 
FUND,  et al.,   

   
Defendants.   

 
STIPULATION BETWEEN THE COMMITTEE AND  

DEFENDANT FALL CREEK CLO LTD. 
 

The Official Committee of Unsecured Creditors of TOUSA, Inc. and Fall Creek CLO 

Ltd., one of the Transeastern Lenders,1 stipulate as follows. 

WHEREAS on July 14, 2008, the Committee filed a Complaint (DE 1), which was 

amended three times before trial, alleging a fraudulent conveyance; and 

WHEREAS Fall Creek asserts that it was not properly served with the Complaint; and 

WHEREAS Fall Creek did not appear in the adversary proceeding; and 

WHEREAS on October 13, 2009, following the trial of the adversary proceeding, the 

Court entered Findings of Fact and Conclusions of Law (D.E. 658) and Final Judgment (DE 

                                                 
1  As defined in the Adversary Complaint. 
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659), and on October 30, 2009, the Court entered Amended Findings of Fact and Conclusions of 

Law (D.E. 722) and Amended Final Judgment (DE 721); and 

WHEREAS on October 30, 2009, the Bankruptcy Court entered an Order on Motions for 

Stay Pending Appeal (the “Bond Order”) (DE 723); and 

WHEREAS on November 24, 2009, in Case No. 09-23425 D.E. 20, the United States 

District Court, Southern District of Florida entered an Order Granting in Part Motions for Stay & 

Closing Cases (the “Stay Order”), which modified, in part, the Bond Order; and 

WHEREAS in January 2010, the Committee filed the instant action against Fall Creek. 

IT IS STIPULATED AND AGREED: 

1. Other than as expressly set forth in Paragraph 2 below, Fall Creek is bound by and 

shall be deemed to be a party to the Findings of Fact and Conclusions of Law, the Final 

Judgment, the Amended Findings of Fact and Conclusions of Law, the Amended Final 

Judgment, the Bond Order, and the Stay Order, and shall be bound by, deemed to be a party to, 

and enjoy the benefit or suffer the detriment of the outcome of any appeal from the above orders 

and judgments to the same extent as if it had appeared and defended the adversary proceeding 

and participated in such appeal. Under these Orders, Fall Creek shall disgorge $1,007,244.00 , 

plus prejudgment interest from July 31, 2007 through the date of this Order into an escrow 

account established by the Debtors. 

2. To obtain a stay of execution and enforcement proceedings pending appeal, Fall 

Creek must post a supersedeas bond that complies with the requirements of the Bond Order as 

modified by the Stay Order, except that it shall not be required to post such bond by December 

22, 2009 but rather by the date set in accordance with paragraph 3 below.  The bond shall be in 

the amount of $1,327,619.80.  The Committee shall not execute on or enforce the Final 
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Judgment as amended against Fall Creek unless Fall Creek fails to file a supersedeas bond that 

complies with the Bond Order and the Stay Order by 14 days from the adoption of this 

Stipulation by the Court. 

3. Promptly after this Stipulation is signed by the parties, the Committee shall file 

and serve an agreed motion substantially in the form of Exhibit A asking the Bankruptcy Court 

to adopt this Stipulation as its Order. 

[Signatures on next page.] 
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OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF TOUSA, INC., ET AL. 

STEARNS WEAVER MILLER WEISSLER, 
ALHADEFF & SITTERSON, P.A. 

150 West Flagler Street 
Suite 2200 
Miami, Florida 33130 
Tel: (305) 789-3200 
Fax: (305) 789-3395 
dpollack@stearnsweaver.com 
 
By /s/ David C. Pollack 
 David C. Pollack 
 Florida Bar No.:362972 
 
 

-and- 

FALL CREEK  CLO LTD. 
 
 
TRENAM, KEMKER, SCHARF, BARKIN, 
FRYE, O'NEILL & MULLIS, P.A. 
  
200 Central Avenue 
Suite 1600 
St. Petersburg, Florida 33701 
Tel: (727) 824-6104 
Fax: (727) 502-3413 
mhoran@trenam.com 
lrfernandez@trenam.com 
 
By /s/ Michael P. Horan 

Michael P. Horan 
Florida Bar No.: 0307742 

 Lara Roeske Fernandez 
Florida Bar No.: 0088500 
 

  
ROBBINS, RUSSELL, ENGLERT, 
ORSECK, UNTEREINER & SAUBER LLP 

Michael L. Waldman 
1801 K Street N.W. 
Suite 411-L 
Washington, DC  20006 
Tel: (202) 775-4500 
Fax: (202) 775-4510 
mwaldman@robbinsrussell.com 
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OCUC of TOUSA, Inc., et al. v. Tannenbaum Multi-Strategy Master Fund 
Adv. Case No. 10-02242 

SERVICE LIST 
 
 
Paul Steven Singerman     singerman@bergersingerman.com 
Paul A. Avron      avron@bergersingerman.com 
BERGER SINGERMAN P.A., Local Counsel 
200 S. Biscayne Blvd., Suite 1000   Telephone:  305.775.9500 
Miami, FL   33131     Facsimile:  305.714.4340 
– and – 
Paul M. Basta       pbasta@kirkland.com 
Richard M. Cieri      rcieri@kirkland.com  
M. Natasha Labovitz      nlabovitz@kirkland.com 
KIRKLAND & ELLIS, LLP 
153 East 53 Street     Telephone:   212.446.4800 
New York, NY   10022    Facsimile:  212.446.4900 
– and – 
Jeffrey S. Powell      jpowell@kirkland.com 
Matthew E. Papez     mpapez@kirkland.com  
Daniel T. Donovan     ddonovan@kirkland.com  
KIRKLAND & ELLIS, LLP 
655 15 Street, NW     Telephone:   202.879.5000 
Washington DC   20005    Facsimile:  202.879.5200 

Counsel for TOUSA, Inc., et al., Debtors 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Patricia A. Redmond       predmond@swmwas.com  
David C. Pollack      dpollack@swmwas.com  
STEARNS WEAVER MILLER WEISSLER ALHADEFF & SITTERSON, P.A., Local Counsel 
150 W. Flagler Street, Suite 2200   Telephone:  305.789.3200 
Miami, FL   33130     Facsimile:  305.789.3395 
– and – 
Lawrence S. Robbins      lrobbins@robbinsrussell.com  
Alan D. Strasser       astrasser@robbinsrussell.com  
Michael L. Waldman      mwaldman@robbinsrussell.com  
ROBBINS, RUSSELL, ENGLERT, ORSECK, UNTEREINER & SAUBER LLP,  
1801 K Street, Suite 411-L    Telephone:  202-775-4500 
Washington, DC 20006    Facsimile:  202.775.4510  

Fraudulent Conveyance Adversary Proceeding Special Counsel 
– and – 
Daniel H. Golden       dgolden@akingump.com   
Philip C. Dublin      pdublin@akingump.com 
AKIN GUMP STRAUSS HAUER & FELD LLP 
590 Madison Avenue     Telephone: (212) 872-1000 
New York, NY 10022     facsimile: (212) 872-1002 

Counsel for Official Committee of Unsecured Creditors of TOUSA, Inc., et al, Plaintiff 
- - - - - - - - - - - - - - - - - - - - - - - - - 
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Rodolfo Sorondo, Jr.      rsorondo@hklaw.com  
Jose A. Casal       jcasal@hklaw.com  
Joaquin J. Alemany      jalemany@hklaw.com  
HOLLAND & KNIGHT LLP 
701 Brickell Avenue, Suite 3000   Telephone: 305.374.8500 
Miami, Florida 33131     Facsimile: 305.789.7799 
– and – 
David M. Feldman     dfeldman@gibsondunn.com  
James Hallowell     jhallowell@gibsondunn.com  
Matthew K. Kelsey     mkelsey@gibsondunn.com  
GIBSON, DUNN & CRUTCHER LLP 
200 Park Ave, 47th Floor    Telephone: 212.351.4000 
New York, NY 10166-0193    Facsimile: 212.351.4035 

Counsel for Tennenbaum Multi-Strategy Master Fund, Defendant 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Zachary D. Rosenbaum     zrosenbaum@lowenstein.com 
S. Jason Teele      steele@lowenstein.com  
Heather C. Bishop     hbishop@lowenstein.com  
LOWENSTEIN SANDLER PC 
65 Livingston Avenue     Telephone:  201.597.2500 
Roseland, NJ  07068     Facsimile:  201.597.2400 

Marathon Financing I., B.V.    [dismissed 02/25/2010] 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Amy D. Harris      aharris.ecf@srbp.com 
Harley Edward Riedel     hriedel@srbp.com  
Edward J. Peterson III     epeterson@srbp.com 
Richard Craig Prosser     rprosser@srbp.com   
STICHTER, RIEDEL, BLAIN & PROSSER, P.A. 
110 E. Madison Street, Suite 200   Telephone: 813.229.0144 
Tampa, FL 33602     Facsimile: 813.229.1811 
– and – 
Thomas J. Hall     thall@chadbourne.com  
Thomas J. McCormick    tmccormack@chadbourne.com  
Seven R. Rivera     srivera@chadbourne.com  
CHADBOURNE & PARKE LLP 
30 Rockefeller Plaza     Telephone: 212.408.5100 
New York, NY 10112     Facsimile: 212.541.5369 

Counsel for Goldman Sachs Lending Partners LLC, Defendant 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Michael P. Horan     mhoran@trenam.com  
Lara Roeske Fernandez    lrfernandez@trenam.com  
TRENAM, KEMKER, SCHARF, BARKIN, FRYE, O’NIELL & MULLINS, P.A. 
200 Central Ave, Suite 1600    Telephone:  727.824.6201 
St. Petersburg, FL  33701    Facsimile:  727.502.3413 

Counsel for Fall Creek CLO Ltd. 
- - - - - - - - - - - - - - - - - - - - - - - - - 
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Steven Schneiderman      steven.d.schneiderman@usdoj.gov  
OFFICE OF THE ASSISTANT UNITED STATES TRUSTEE 
51 SW 1 Avenue, Suite 1204    Telephone:  305.536.7285 
Miami, FL   33130     Facsimile:  305.536.7360 

- - - - - - - - - - - - - - - - - - - - - - - - - 
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