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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
www.flsb.uscourts.gov

In re: . Chapter 11 Cases
TOUSA, INC,, et al., |
Case No. 08-10928-JKO
Debtors.
Jointly Administered

OFFICIAL COMMITTEE OF UNSECURED .
CREDITORS OF TOUSA, INC., ETAL,, . Adv. Pro. No. 08-1435-JKO

Plaintiff ,
VS.
CITICORP NORTH AMERICA, INC., ET AL.,

Defendants.

PLAINTIFF’S OPPOSITION TO THE SECOND LIEN AGENT’S
MOTION TO DISMISS

Defendant Wells Fargo Bank, N.A., (“Wells Fargo), the successor administrative agent
under the July 31, 2007 Second Lien Term Loan Credit Agreement, has filed a motion® to
dismiss all claims against individual Second Lien Lenders and the Transeastern Lenders, and to
dismiss prayers for relief seeking equitable subordination and the disgorgement of interest. For

the reasons stated below, that motion should be denied in its entirety.

! Second Lien Agent’s Motion To Dismiss (1) All Claims Against Individual Second Lien
Lenders, (I1) All Claims Against The Transeastern Lenders, And (I1l) Prayers For Equitable
Subordination And Interest (Adv. Pro. D. E. No. 13) (hereafter “Mot.”).
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FACTUAL BACKGROUND

This fraudulent transfer proceeding arises from the ill-fated decision of TOUSA and its
subsidiary TOUSA Homes LP (“Homes LP”) to form the Transeastern Joint Venture in June
2005 and to finance it by taking on massive indebtedness to the Transeastern Lenders. Compl.
12, 18. TOUSA and Homes LP were guarantors of the Transeastern Debt,? but none of the
other Debtor subsidiaries were liable for any of it. Compl. 11 19-21.

The Transeastern Joint Venture foundered within months. By November 2006, the
Administrative Agent for the Transeastern Lenders had sued TOUSA and Homes LP to compel
performance of certain alleged guarantees. Compl. {1 3, 22-24. Only TOUSA and Homes LP
were parties to the litigation. Compl. 1 24.

After months of litigation, TOUSA and Homes LP settled the cases through a series of
agreements that restructured the joint venture, paid off the Transeastern Lenders and the other
members of the Joint Venture, and took on at least half a billion dollars, and perhaps as much as
$800 million, in New Debt. Compl. 11 1, 3, 31. Lenders under the Senior Credit Agreement
received cash payments exceeding $421 million (Compl. { 27); lenders under the Senior
Mezzanine Credit Agreement received New Subordinated Notes and certain PIK Notes (Compl.
1 28); and Lenders under the Junior Mezzanine Credit Agreement received certain warrants to
acquire common stock of TOUSA. Compl. § 29. Certain Falcone entities, on information and
belief, received cash payments of $49 million. Compl. { 26.

Although only TOUSA and Homes LP were obligors on the Transeastern Debt, the New

Credit Agreements — consisting of a $200 million First Lien Term Credit Agreement, a $300

2 These Transeastern Credit Agreements totaled $675 million consisting of (1) a
$450,000,000 Senior Credit Agreement; (2) a $137,500,000 Senior Mezzanine Credit
Agreement; and (3) a $87,500,000 Junior Mezzanine Credit Agreement. Compl. { 19.
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million Second Lien Term Credit Agreement, and the Amended Revolver Agreement — made
every Debtor subsidiary a guarantor and co-borrower of the New Debt that was used to satisfy
the obligations of TOUSA and Homes LP. Compl. {1 31-33. The New Credit Agreements
purported to grant liens on “the property and assets of all of the Debtors, whether real or
personal, tangible or intangible, and wherever located.” Compl. { 32. In short, TOUSA and
Homes LP borrowed some $675 million to finance the Transeastern Joint Venture and thereafter,
using money they had borrowed under some or all of the New Credit Agreements, repaid those
debts by encumbering the assets of most of the TOUSA subsidiaries, including all of the
Debtors.

The Debtors filed their petition for bankruptcy on January 29, 2008, less than six months
after they settled the Transeastern Litigation. Compl. 8. After Debtors declined to pursue any
claims against any of their lenders, plaintiff, the Official Committee of Unsecured Creditors,
sought and received the Court’s permission to commence an adversary proceeding seeking to
avoid transfers under 11 U.S.C. 88 544, 548, and 550.

Defendant Wells Fargo, as successor Administrative Agent under the Second Lien Term
Loan Credit Agreement, now moves to dismiss all claims against individual Second Lien
Lenders and the Transeastern Lenders, and to dismiss prayers for relief seeking equitable

subordination and the disgorgement of interest.

ARGUMENT

Fed. R. Civ. P. 12(b)(6) authorizes dismissal only if a complaint “fail[s] to state a claim
upon which relief can be granted.” In considering a motion under that rule, the Court must
assume the truth of factual allegations in the complaint and construe those allegations, and

reasonable inferences from them, in the light most favorable to the plaintiff. The Court may take
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judicial notice of certain facts from sources whose accuracy cannot be reasonably questioned,
but may not resolve disputed questions of material facts, when deciding a motion to dismiss.
Hawthorne v. Mac Adjustment, Inc., 140 F.3d 1367, 1370 (11th Cir. 1998).

Wells Fargo acknowledges those rules, but flouts them in the next breath. The first half
of its motion consists of an incomplete and misleading recitation of “facts” on which the Court
may not rely® and arguments that are irrelevant® in the context of a motion to dismiss. Those
“facts,” in any event, have no bearing on any of the specific requests to dismiss claims or prayers
for relief that are advanced in the remainder of Wells Fargo’s motion. Indeed, when Wells
Fargo finally addresses those matters (Mot. 11 41-72), it does not even cite to its “Statement of

Facts.”

® To cite just one illustration, Wells Fargo’s “Statement of Facts” is based “principally” on a
declaration and SEC filings. Mot. {1 8 n. 3. In attempting to justify its improper reliance on
these sources, Wells Fargo can point only to a case permitting consideration of such documents
to show that statements were made, but not for the truth of the statements. See id. at { 40;
Bryant v. Avado Brands, Inc., 187 F.3d 1271, 1278 n.10 (11th Cir. 1999) (citing Lovelace v.
Software Spectrum, Inc., 78 F.3d 1015 (5th Cir. 1996) and Kramer v. Time Warner, Inc., 937 F.2d
767 (2d Cir. 1991) for the proposition that such documents could not be considered for the truth
of the statements they contain). That, of course, is precisely what the motion attempts to do,
improperly.

* For example, Wells Fargo suggests “[a]s an aside” that substantive consolidation will be
appropriate. Mot. § 22. That suggestion is clearly wrong. Defendants will never meet the heavy
burden of proving that “there is substantial identity between the entities to be consolidated” and
that “consolidation is necessary to avoid some harm or to realize some benefit.” Reider v.
FDIC, 31 F.3d 1102, 1108 (11th Cir. 1994) (emphasis added); see also Eastgroup Properties v.
Southern Motel Association, Ltd., 935 F.2d 245, 249 (11th Cir. 1991). Nor will the evidence
overcome the plain fact that creditors relied on the *separate credit” of the Conveying
Subsidiaries and will be extraordinarily prejudiced by substantive consolidation. Reider, 31 F.3d
at 1108. But wholly apart from the fact that substantive consolidation would be completely
unjustified on the merits, there is no excuse for Wells Fargo’s decision to devote two pages of its
motion to an issue that it later concedes “is beyond the scope of a motion to dismiss.” Mot. | 22.
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Rather than add to the number of words that Wells Fargo has already wasted on
extraneous matters, we address here only those issues that are germane to the question whether
specific claims and prayers for relief should be dismissed.

. THE COURT SHOULD NOT DISMISS CLAIMS AGAINST THE SECOND LIEN
DOE DEFENDANTS

Wells Fargo moves for dismissal of all claims against the “Second Lien Doe
Defendants.” In doing so, it invites confusion as to which claims against which defendants
Wells Fargo seeks to dismiss.

The Complaint names as defendants “Doe New Lenders Nos. 1-100,” who are identified
as the original lenders and signatories, and their successors, assigns, and participants, in the First
Lien Term Loan Credit Agreement, the Second Lien Term Loan Credit Agreement, and the
Amended Revolver Agreement. Compl. 1 12, 31. The Complaint does not use the term
“Second Lien Doe Defendants.” That is a term invented by Wells Fargo. According to the
definition offered by Wells Fargo the term encompasses all of the “Doe New Lenders Nos. 1-
100.” Mot. 3. Thus, the term “Second Lien Doe Defendants” as defined by Wells Fargo
encompasses the original lenders and signatories (and their successors, assigns, and participants)
that loaned money (1) pursuant to the First Lien Term Loan Credit Agreement only; (2) pursuant
to the Second Lien Term Loan Credit Agreement only; (3) pursuant to the Amended Revolver
Agreement only; (4) pursuant to any two of those agreements; and (5) pursuant to all three
agreements.> However, the proposed order that accompanies Wells Fargo’s motion does not use
the term “Second Lien Doe Defendants” or “Second Lien Lenders.” It refers, instead, to “Doe

New Lenders Nos. 1-100,” apparently encompassing all five categories of lenders mentioned

> Wells Fargo also uses the term “Second Lien Lenders,” which is defined in ] 3 of its motion
to have the same meaning as the term “Second Lien Doe Defendants.”
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above. We presume that, despite this confusion, Wells Fargo intends the term “Second Lien Doe
Defendants” to have its plain meaning, i.e., the original lenders and signatories (and their
successors, assigns, and participants) under the Second Lien Term Loan Credit Agreement. That
narrower meaning is the only meaning that can be reconciled with many of the assertions in the
motion.®

Imputing that apparent meaning to the term “Second Lien Doe Defendants,” however,
does not eliminate the confusion, because Wells Fargo has moved for the dismissal of “all
claims” against the Second Lien Doe Defendants. It is entirely possible, if not likely, that at
least some of the parties that loaned money pursuant to the Second Lien Term Loan Credit
Agreement (or their assignees) also loaned money (or are assignees of lenders) pursuant to the
First Lien Term Loan Credit Agreement and/or the Amended Revolver Agreement. Dismissal of
“all claims” against such a defendant would encompass dismissal of claims relating to the loans
under the latter agreements, not just claims relating to the Second Lien Term Loan Credit
Agreement.

This confusion merely highlights the impropriety of attempting to dispose of claims in
the abstract, in a motion to dismiss. The Complaint named “Doe” defendants and described
them as it did precisely because, until the identity of those defendants is known, it is impossible
to know which of the claims will pertain to any specific party. A fully developed factual record

that reveals the identity of the Doe defendants will permit the parties and the Court to parse the

® For example, § 44 of the motion states that the Second Lien Agent (i.e., Wells Fargo) is the
administrative agent for the “Second Lien Lenders.” That assertion is false under a literal
reading of Wells Fargo’s definition of “Second Lien Lenders” because Citicorp North America,
Inc. is the administrative agent for the First Lien Term Loan Credit Agreement and the Amended
Revolver Agreement. The assertion is true only if “Second Lien Lenders” means (as one would
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record, defendant by defendant and claim by claim, and to sort out, with precision, how to
resolve each claim against each defendant.

Fortunately, the Court can decide the Wells Fargo motion without resolving its many
ambiguities. Whether the motion is construed and interpreted in the narrowest way possible or
in the broadest way possible, it is entirely without merit. Whatever was intended by Wells
Fargo, its motion to dismiss claims against the Second Lien Doe Defendants should be denied
for at least five reasons.

A. Wells Fargo Lacks Standing To Move For The Dismissal Of Claims Against
Other Parties

Wells Fargo properly acknowledges (with respect to its motion to dismiss claims against
the Transeastern Lenders, though not with respect to its motion to dismiss claims against the
Second Lien Doe Defendants) that defendants must generally assert their own legal rights and
interests, not the rights of a third person. Mot. § 54 n.12. That principle, alone, requires denial
of Wells Fargo’s motion to dismiss claims against the Second Lien Doe Defendants.

To have standing in its own right, Wells Fargo must demonstrate, among other things,
that (1) it has a legally protected interest of its own that is affected by the assertion of the claims
against the Second Lien Doe Defendants, and (2) that the remedy it seeks — dismissal of those
claims — will protect that interest. See, e.g., Vermont Agency of Natural Resources v. United
States ex rel. Stevens, 529 U.S. 765 (2000); Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992);
Simon v. Eastern Kentucky Welfare Rights Organization, 426 U.S. 26 (1976). The motion falls

short in both respects. Wells Fargo asserts only the interests of third parties and it fails to

expect from the term itself) those parties that loaned money pursuant to the Second Lien Term
Loan Credit Agreement.
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identify any respect in which Wells Fargo, and not just those third parties, would benefit from
dismissal of claims against others.

To be sure, under some circumstances a party may have standing to litigate in its own
name for the benefit of others. Thus, for example, in Sprint Communications Co., L.P. v. APCC
Services, Inc., 128 S.Ct. 2531 (2008), the Supreme Court held that a company acting as a
collection agent, to collect money owed to third parties, had standing to sue in its own name to
recover the money owed. The facts and reasoning in that case, however, merely emphasize why
Wells Fargo does not have standing here. In Sprint, the third parties appointed the collection
agent as their “true and lawful attorney-in-fact,” assigned “all rights, title and interest” in their
claims to the collection agent, and agreed that the assignment of legal title to those claims could
not be revoked without the agent’s written consent. Id. at 2534. Thus, even though the claims
originally belonged to third parties, the third parties “assigned their claims to the [litigant] lock,
stock, and barrel.” 1d. at 2542. For standing purposes, this complete and irrevocable assignment
meant that the claims belonged to the assignee, and that the assignee could litigate those claims
in its own name and on its own behalf.

Here, however, there is no indication that the lenders have assigned their rights,
liabilities, or claims to Wells Fargo. Indeed, the lenders have not been heard from at all and, at
this time, there is no way to know what they would say regarding Wells Fargo’s rights and
authority (if any) in relation to their claims. In Sprint, the assignors clearly manifested an intent
to be bound by a judgment against the assignee. Wells Fargo’s motion does not assert that the
Second Lien Doe Defendants have expressed such an intent.

In addition to failing to show that its motion would protect any of its own legally

protected rights or interests, Wells Fargo also fails to show that it has authority to act in a
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representative capacity to protect rights or interests of the Second Lien Doe Defendants. Wells
Fargo offers only vague hints that it might have such authority. See, e.g., Mot. { 44 (stating that
Second Lien Lenders are “represented by the Second Lien Agent” and analogizing the agent to a
trustee). But it does not purport to file its motion in the name of the Second Lien Doe
Defendants, nor does it make any explicit claim that it has been authorized by them to litigate on
their behalf. Instead, Wells Fargo states that it is filing the motion “solely in its capacity as
successor administrative agent” under the Second Lien Term Loan Credit Agreement and, in
such capacity, as a named defendant in this proceeding. Mot. at 1. The Second Lien Term Loan
Credit Agreement, which defines the role of the Administrative Agent, states in Section 9.1(c)
that the duties of the Administrative Agent “are entirely administrative in nature” and that the
Administrative Agent “does not assume and shall not be deemed to have assumed any
obligations other than as expressly set forth herein or in the other Loan Documents or any other
relationship as the agent, fiduciary or trustee of or for any Lender.” Acting under similar
provisions in the First Lien Term Loan Credit Agreement, Citicorp North America, Inc. (the
First Lien Administrative Agent) asserts that it is merely “an intermediary and conduit for the
actual lenders in the First Lien Term Loan.” Answer To The Complaint And Third-Party
Complaint By Citicorp North America, Inc. In Its Capacity As Administrative Agent For The
First Lien Term Loan (Adv. Pro. D. E. No. 28) at 22.

Because the motion does not concern any legally protected interest belonging to Wells
Fargo, or seek a remedy that would protect any such interest, and because Wells Fargo has not
shown that it has authority to act as a representative of the lenders or on their behalf, Wells
Fargo does not have standing to bring this motion to dismiss on behalf of the Lenders under the

Second Lien Term Credit Agreement.
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B. Wells Fargo Has Not Argued That The Complaint Fails To State A Claim
Upon Which Relief Can Be Granted

Even if Wells Fargo had standing, its motion should be denied on the merits. Rule
12(b)(6) authorizes dismissal only if a complaint fails “to state a claim upon which relief can be
granted.” Wells Fargo has not identified, and does not even purport to identify, any respect in
which the complaint has failed to state a cognizable claim against the Second Lien Doe
Defendants. That failure is no accident; the complaint alleges each of the elements of a
fraudulent transfer claim. It alleges that the Conveying Subsidiaries transferred interests in their
property (Compl. 11 1, 3, 32, 33); that the transfers took place less than two years before the
petition was filed. (Compl. 1 1, 8); that the Conveying subsidiaries were or became insolvent
(Compl. 111, 4, 5); and that they did not receive reasonably equivalent value for the transfers
(Compl. 11 4, 21, 33).

Instead of arguing that the complaint fails to state a claim upon which relief can be
granted, Wells Fargo’s motion asserts something entirely different: that the Second Lien Doe
Defendants are not “necessary” parties. Mot. | 41. That assertion cannot possibly support
dismissal of claims under Rule 12(b)(6) because the rule does not authorize dismissal of a claim
merely because it is asserted against parties that are not “necessary.”

Rule 12 addresses necessary parties only in subsection (b)(7), and that provision provides
for the opposite of what Wells Fargo seeks here. Rule 12(b)(7) authorizes dismissal of a claim if
a necessary party has not been joined; Wells Fargo asserts that a party that is not necessary has
been joined. Whatever its merits, that assertion cannot support dismissal under Rule 12. If a
defendant has been improperly joined, the appropriate course is a motion to drop that party under
Fed. R. Civ. P. 21, not a motion to dismiss a claim under Rule 12(b)(6). See Fed. R. Civ. P. 21

(“Misjoinder of parties is not a ground for dismissing an action.”).

10
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C. Dismissal Under Rule 21 Would Be Improper Because Joinder Of The Doe
Defendants Is Permitted By Rule 20

Even if this were a Rule 21 (not a Rule 12(b)(6)) motion, Wells Fargo’s argument would
be entirely lacking in merit. Wells Fargo claims that Rule 21 permits a party to be dropped
because that party is not necessary. That is plainly wrong. The federal rules draw a clear
distinction between parties that must be joined, i.e., necessary parties, and parties whose joinder
is permitted but not required. Necessary parties are addressed in Rule 19; parties whose joinder
is permitted are addressed in Rule 20. And permissive joinder under Rule 20 is exactly that; it is
joinder that the rules permit, but do not require. To urge that a party whose joinder is permitted
should be dropped merely because that party is not necessary would negate the very concept of
permissive joinder; it would mean that a party must be joined, or cannot be joined at all. Rule 21
says nothing of the sort. Instead, Rule 21 addresses misjoinder, i.e., the joinder of parties that
“fail to satisfy either of the preconditions for permissive joinder of parties set forth in Rule
20(a).” 7 Charles Alan Wright, Arthur R. Miller, & Mary Kay Kane, FEDERAL PRACTICE &
PROCEDURE { 1683, at 475 (3d ed. 2001).

Even Wells Fargo does not argue that joinder of the Second Lien Doe Defendants is
impermissible under Rule 20(a), and with good reason. The requirements for permissive joinder
under that rule are clearly satisfied: A “right to relief is asserted against [the defendants] jointly,
severally, or in the alternative with respect to or arising out of the same transaction, occurrence,
or series of transactions or occurrences” and “question[s] of law or fact common to all

defendants will arise in the action.”

11
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D. The Factual Defense Proffered By Wells Fargo — That No Payments Were
Made To The Second Lien Doe Defendants — Cannot Be Advanced In A
Motion To Dismiss

Plaintiff seeks a judgment that would, among other things, avoid the New Lender Claim
and Lien Transfers; disallow or reduce the claims by the New Lenders; and grant recovery of all
payments made on the debt obligations (including the First Lien Term Loan Credit Agreement
and the Amended Revolver Agreement, as well as the Second Lien Term Loan Credit
Agreement) incurred by the Conveying Subsidiaries. Compl. 11 1, 5, 42, 48, 54, 60, 66, 72.
With respect to the last of these, Wells Fargo prematurely asserts a factual defense that cannot
properly be resolved on a motion to dismiss, contending that some of the Doe defendants did not
receive any payments.

The complaint does not seek to “recover” payments that have not been made and if, after
the completion of discovery, the litigation reveals that a defendant received no payment, plaintiff
will not recover any payment from that defendant. But that merits defense requires factual
determinations that must be made on a defendant by defendant basis, after discovery reveals
which defendants received payments and which did not. Even if discovery were to confirm
Wells Fargo’s contention that no payments were made pursuant to the Second Lien Term Loan
Credit Agreement, (and disregarding the payments that Wells Fargo acknowledges (Mot. | 46)
have been made) some (or even all) of the Second Lien Lenders may have received payments
under the First Lien Term Loan Credit Agreement or the Amended Revolver Agreement. For
that reason, as explained previously, dismissing “all claims” for recovery of payments from a
Second Lien Doe Defendant would be improper, even if Wells Fargo’s factual contentions were
credited — as they certainly should not be — at this time. The issue cannot properly be resolved
on a motion to dismiss, when the Complaint’s allegations must be accepted as true. The same is

true with respect to plaintiff’s claim to recover interest on those payments. See Mot. § 71.

12
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E. Plaintiff Properly Named “Doe” Defendants

Finally, Wells Fargo states that Eleventh Circuit courts have “held” that fictitious party
practice is impermissible in federal court. Mot. § 50. The only “fiction” here is Wells Fargo’s
statement.

The Doe New Lenders Nos. 1-100, of course, are not fictitious. They are real parties
whose identities were not known to plaintiff when the complaint was filed. The complaint
described those parties with sufficient precision to permit their eventual identification by name:
“the original lenders under the New Loans and signatories thereunder, their successors, assigns,
and participants.” Compl. § 12. At the appropriate time, to the extent necessary to eliminate any
doubt that those parties will be bound by the judgment entered in this litigation, plaintiff will
move to amend the complaint to replace unnamed “Doe” defendants with defendants identified
by name.’

The suggestion by Wells Fargo, the Administrative Agent under the Second Lien Term
Credit Agreement, that it “has no way of identifying them” (Mot. { 51) is disingenuous, at best.
Section 10.2 of the Second Lien Term Loan Credit Agreement provides that any lender
assigning its rights must deliver the assignment to the Administrative Agent; that the Agent must
maintain a register of such assignments; and that the assignment shall not be effective until it is
recorded in the register. That section also provides that any lender that chooses to sell

participations in its rights must maintain its own register identifying the name and address of

" Plaintiff is certainly amenable to any procedure that would obviate the joinder of a large
number of individually named New Lenders, if that procedure will avoid any doubt that those
defendants will be bound by the judgment in this action. Although we oppose Wells Fargo’s
motion to dismiss claims against those defendants — because such dismissal would leave those
defendants with an opportunity to argue that they would not be bound by a judgment — we would

13
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each participant. Under these provisions, the Administrative Agent will know the identity of
each lender and its successors and assigns, and each of those persons will know the identity of
each participant in its rights under the credit agreement. Thus, even though plaintiff could not
identify the Doe defendants by name when it filed the complaint, those defendants were
unmistakably identified by description and can be identified by name through the records
maintained by Wells Fargo and the Second Lien Lenders.

There is no rule against using a description, rather than a name, to identify a defendant,
in the Eleventh Circuit or elsewhere. See Dean v. Barber, 951 F.2d 1210, 1215-1216 (11th Cir.
1992) (emphasizing distinction between fictitious parties and real parties identified by
description rather than name). Countless examples can be found. See, e.g., Bivens v. Six
Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 390 n.2 (1971) (suit
involving warrantless search by FBI agents whose identities were unknown to plaintiff);
Gillespie v. Civiletti, 629 F.2d 637, 642 (9th Cir. 1980) (allowing use of unnamed defendant
where it was clear that discovery would uncover the defendant’s identity); Estate of Rosenberg
v. Crandell, 56 F.3d 35, 37 (8th Cir. 1995) (“[A]ction may proceed against a party whose name
is unknown if the complaint makes allegations specific enough to permit the identity of the party
to be ascertained after reasonable discovery.”); Plant v. Does, 19 F. Supp. 2d 1316, 1320 (S.D.
Fla. 1998) (use of fictitious names is permissible “when the only way a plaintiff can obtain the
name of a defendant who has harmed him is through the discovery process in a case filed against
that defendant as an unnamed party.”). The practice occurs frequently in bankruptcy cases. See,

e.g., In re Florida West Gateway, Inc., 182 B.R. 595 (Bankr. S.D. Fla. 1995) (naming “John

welcome a proposal from Wells Fargo (or any other party) to simplify the litigation in a manner
that would not prejudice plaintiff in that manner.

14
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Does 1 Through 10” as defendants in an adversary proceeding); In re VonGrabe, 332 B.R. 40
(Bankr. M.D. Fla. 2005) (naming “John Does 1 Through 12” as defendants in an adversary
proceeding). And the practice is explicitly acknowledged with approval by 28 U.S.C. § 1441(a),
which states that “[f]lor purposes of removal . . . the citizenship of defendants sued under
fictitious names shall be disregarded.”

Wells Fargo cites only two cases to support its claim that courts in the Eleventh Circuit
have “repeatedly held” to the contrary. What Wells Fargo describes as a “holding” in one of
those cases is actually the description of a litigant’s statement concerning matters not before the
court. New v. Sports & Rec., Inc., 114 F.3d 1092, 1094 n.1 (11th Cir. 1997). The other
“authority” cited by Wells Fargo is a magistrate’s order suggesting that a John Doe complaint
would be permitted if it provided a sufficient description of the then-unknown defendant.

There is no merit to the argument that the claims against the Doe defendants must be
dismissed because those parties are not identified by name. The motion also lacks merit for the
other reasons discussed above. The motion to dismiss claims against the “Second Lien Doe
Defendants” should be denied.

1. THE COURT SHOULD NOT DISMISS CLAIMS AGAINST THE
TRANSEASTERN LENDERS

Wells Fargo also moves to dismiss the claims against the Transeastern Lenders, and
requests that argument on this portion of its motion be consolidated with argument on a motion
to dismiss that the Transeastern Lenders intend to file on September 3, 2008. See Mot. {53
n.11; Agreed Motion To Extend Deadline To Respond To Complaint (Adv. Pro. D. E. No. 9). If
any argument concerning Wells Fargo’s motion is necessary, we join in the request that such
argument be consolidated with argument on the Transeastern Lenders’ motion. For the Court’s

convenience, we will address the merits of both motions to dismiss — Wells Fargo’s motion and

15
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the motion to dismiss that the Transeastern Lenders intend to file on their own behalf — in a
single response to the latter motion, rather than addressing those matters in duplicative
submissions. However, we address here a threshold defect that requires denial of Wells Fargo’s
motion. Wells Fargo does not have standing to seek dismissal of claims against the Transeastern
Lenders.

Wells Fargo is right when it acknowledges that defendants typically do not have standing
to assert the rights of third parties; it is wrong when it argues that the facts here permit a
departure from that rule. As is the case with the motion to dismiss claims against the Second
Lien Doe Defendants, Wells Fargo has failed to show either (1) that it has a legally protected
interest of its own that is threatened by claims against the Transeastern Lenders, or (2) that the
remedy it seeks — dismissal of those claims — will protect that interest. Both elements are
required for standing, for the reasons previously explained.

Wells Fargo asserts that it satisfies the first of those requirements because it has claims
and liens against the estates of TOUSA and Homes L.P. But this alleged indirect interest arising
from the claims and liens can support Wells Fargo’s standing only if TOUSA and Homes L.P.
themselves have a legally protected interest that is threatened by plaintiff’s claims against the
Transeastern Lenders. TOUSA and Homes L.P. have no such interest.

TOUSA and Homes LP cannot possibly recover assets based on the claims asserted by
plaintiff. Plaintiff has alleged a fraudulent conveyance of assets that belonged to the Conveying
Subsidiaries; the appropriate remedy for that claim is to return those assets to the Conveying
Subsidiaries, for the benefit of their creditors, not to give those assets to TOUSA or Homes L.P.
For that reason, the suggestion that Wells Fargo and the Second Lien Lenders would benefit if

avoided payments were recovered by TOUSA and Homes L.P, rather than by the Conveying

16
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Subsidiaries, is irrelevant. TOUSA and Homes L.P. have no legally protected interest that
would permit a recovery to be diverted from the Conveying Subsidiaries to them. Wells Fargo
admits this, saying “[T]here is no sustainable claim for recovery by TOUSA or Homes L.P.”
Mot. § 62 n. 14. And because TOUSA and Homes L.P. have no legally protected interest in the
assets transferred by the Conveying Subsidiaries, Wells Fargo and the Second Lien Lenders have
no indirect interest in those assets arising from their claims and liens against TOUSA and Homes
L.P.

Second, even on the assumption (which Wells Fargo disclaims) that TOUSA and Homes
L.P. do have a cognizable basis for recovering assets that were fraudulently transferred by the
Conveying Subsidiaries, Wells Fargo fails to satisfy the second prerequisite for standing,
because it does not seek a remedy that would redress the (assumed) injury to its indirect interest
in those assets. This is not a situation in which both the plaintiff (on one side) and TOUSA or
Homes L.P. (on the other side) are asserting competing and mutually exclusive claims to recover
the same assets from the Transeastern Lenders. Therefore, the remedy that Wells Fargo seeks
through its motion — dismissal of the Conveying Subsidiaries’ claims against the Transeastern
Lenders — cannot possibly provide any direct benefit to TOUSA or Homes L.P., or any indirect
benefit to Wells Fargo. If granted, the motion would prevent the Conveying Subsidiaries from
recovering assets from the Transeastern Lenders, but it would confer no benefit on Wells Fargo
(or the Second Lien Lenders).

Wells Fargo has no personal stake in this matter and is seeking a remedy that will not
redress the illusory interest it purports to have. Wells Fargo’s motion to dismiss claims against

the Transeastern Lenders should be denied because Wells Fargo does not have standing.
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1.  THE COURT SHOULD NOT DISMISS THE PRAYER FOR EQUITABLE
SUBORDINATION

Finally, Wells Fargo asks the Court to excise equitable subordination from the list of
remedies that plaintiff may seek in this litigation. Wells Fargo criticizes this attempt to put
defendants on notice of a remedy that plaintiff may (or may not) request at the appropriate time,
depending on the evidence revealed during discovery.

Even if Wells Fargo were correct that the remedy of equitable subordination would not
be available to plaintiff — a question that cannot properly be decided at this preliminary stage of
the litigation — its motion should be denied. It is improper to grant a motion to dismiss under
Rule 12(b)(6) because of a “demand of an improper remedy . . . if the statement of the claim is
otherwise sufficient to show entitlement to a different form of relief.” Doss v. South Central
Bell Telephone Co., 834 F.2d 421, 423 n.3 (5th Cir. 1987). That principle is a direct corollary of
Fed. R. Civ. P. 54(c), which requires a final judgment to “grant the relief to which each party is
entitled, even if the party has not demanded that relief in its pleadings.” Both propositions

1113

reflect the fact that, although Fed. R. Civ. P. 8(a)(3) requires a complaint to include “‘a demand

7

for judgment for the relief the pleader seeks,’” the prayer for relief “is not itself a part of the
plaintiff’s claim” and is therefore is not subject to challenge under Rule 12(b)(6). Bontkowski v.
Smith, 305 F.3d 757, 762 (7th Cir. 2002) (quoting Laird v. Integrated Resources, Inc., 897 F.2d
826, 841-42 and n. 69 (5th Cir. 1990)).

Wells Fargo fails to cite any case or statute that requires equitable subordination to be
pleaded as a distinct cause of action. Its attempt to impose such a pleading requirement
whenever that remedy is mentioned in a prayer for relief would circumvent the general pleading

rules discussed above. It would also fly in the face of the statutory provision that authorizes the

remedy of equitable subordination in bankruptcy cases. The statute, in 11 U.S.C. § 510(c),
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merely requires “notice and a hearing” before the remedy of equitable subordination may be

imposed. It does not impose the additional pleading requirements urged by Wells Fargo. And if

Wells Fargo were correct that equitable subordination must be pleaded in a complaint as a

distinct cause of action, the statute’s requirement of notice and hearing would be completely

superfluous.

The motion to “dismiss” the prayer for equitable subordination should be denied.

CONCLUSION

Wells Fargo’s motion to dismiss should be denied.
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