
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

FORT LAUDERDALE DIVISION
www.flsb.uscourts.gov

Chapter 11 Cases

TOUSA, INC., et al., Case No. 08-10928-JKO
Debtors.

Jointly Administered

OFFICIAL COMMITTEE OF UNSECURED
CREDITORS OF TOUSA, INC., et al.,

x
In re:

Plaintiff, Adv. Pro. No. 08-01435-JKO
vs.

CITICORP NORTH AMERICA, INC., et al.,

Defendants.

AGREED MOTION BY WESTPORT CAPITAL PARTNERS LLC AND
WCP REAL ESTATE STRATEGIES FUND (CAYMAN), L.P.

FOR ORDER APPROVING STIPULATION SUBSTITUTING PARTY DEFENDANT

Westport Capital Partners LLC ("Westport") and WCP Real Estate Strategies Fund

(Cayman), L.P. ("WCP Cayman"), by and through their undersigned attorneys, hereby file this

Agreed Motion for Order Approving Stipulation Substituting Party Defendant (the "Motion")

and respectfully represent as follows:

Jurisdiction and Venue

1.

	

This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(b) and

1334(b) because the claims asserted in this adversary proceeding arise in the above-captioned

chapter 1 I cases. This proceeding is a core proceeding within the meaning of 28 U.S.C.
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§ 157(b)(2). Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. The

statutory predicate for the relief sought in this Motion is 1 I U.S.C. § 105.

Background

2. On October 17, 2008, the Official Committee of Unsecured Creditors of TOUSA,

Inc., et. al. (the "Committee") filed the First Amended Adversary Complaint in this action. (D.E.

# 120).

3. In the First Amended Adversary Complaint and subsequent amended complaints,

Westport was misnamed as a First Lien Lender defendant, when WCP Cayman should have been

the entity named instead.

4.

	

On October 20, 2009, this Count entered the Amended Final Judgment (D.E.

#721) and Amended Findings of Fact and Conclusions of Law (D.E. #722).

Relief Requested and Grounds Therefore

5.	Westport, WCP Cayman, and the Committee (the "Parties") are in agreement

regarding the substitution of WCP Cayman in the place of Westport as a First Lien Lender

defendant in this matter for all purposes, including but not limited to all matters related to the

Joint Stipulated Facts, Final Judgment and Findings of Fact and Conclusions of Law. In an

effort to clarify these issues, the Parties entered into that certain Stipulation For Substitution of

Party Defendant (the "Stipulation"), a copy of which is attached hereto as Exhibit A and

incorporated herein by reference.

6.

	

By this Motion, Westport and WCP Cayman seek an order approving the

Stipulation.
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7.

	

The Stipulation will eliminate any confusion regarding the proper Party

Defendant.

8.

	

Counsel for the Committee has agreed to the relief sought herein.

WHEREFORE, Westport and WCP respectfully request that this Court enter an order

granting this Motion, approving the Stipulation, and providing for such other and further relief as

is just and proper.

Certificate of Compliance with Local Rule 2090-1(A)

I certify that I am admitted to the Bar of the United States District Court for the

Southern District of Florida and I am in compliance with the additional qualifications to practice

in this Court set forth in Local Rule 2090-1(A).

Dated: December 22, 2009

STICHTER, RIEDEL, BLAIN & PROSSER, P.A.

By: ls/ Amy Denton Harris
Richard Craig Prosser (354831)
Amy Denton Harris (0634506)
110 East Madison Street, Suite 200
Tampa, Florida 33602-4718
Telephone: (813) 229-0144
Facsimile: (813) 229-1811

and

CHADBOURNE & PARKE LLP

Thomas J. Hall (admitted pro hac vice)
Thomas J. McCormack (admitted pro hac vice)
30 Rockefeller Plaza
New York, New York 10112
Telephone: (212) 408-5100
Facsimile: (212) 541-5369

Attorneys for Westport Capital Partners LLC and WCP Real
Estate Strategies Fund (Cayman)
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EXHIBIT A
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

FORT LAUDERDALE DIVISION
www.flsb .uscourts.Eov

In re:

TOUSA, INC., et al.,

Debtors.

OFFICIAL COMMITTEE OF UNSECURED
CREDITORS OF TOUSA, INC., ETAL.,

Plaintiffs,

Chapter 11 Cases

	

Case No. 08-10928-JKO

Jointly Administered

Adv. Pro. No. 08-1435-JKO

VS.

CITICORP NORTH AMERICA, INC., ETAL.,

Defendants.

STIPULATION FOR SUBSTITUTION OF PARTY DEFENDANT

The Official Committee of Unsecured Creditors of TOUSA, Inc., et al. (the

"Committee"), Westport Capital Partners LLC ("Westport") and WCP Real Estate Strategies

Fund (Cayman), L.P. ("WCP Cayman") stipulate to the substitution of WCP Cayman in place of

Westport as a party defendant in this action. In support of this stipulation, the Committee,

Westport and WCP Cayman state as follows:

Westport was misnamed as a First Lien Lender defendant in the First Amended

Adversary Complaint (D.E. 120) and subsequent amended complaints, when WCP Cayman

should have been the entity named instead. Similarly, both Westport and WCP Cayman were

mistakenly named as a First Lien Lender in the Joint Stipulated Facts (D.E. 542), when only

WCP Cayman should have been named as a First Lien Lender. WCP Cayman should be

substituted for Westport as a First Lien Lender defendant in this matter for all purposes,
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including but not limited to all matters related to the Joint Stipulated Facts (D.E. 542), Final

Judgment (D.E. 721) and Findings of Fact and Conclusions of Law (D.E. 722 herein).

WHEREFORE, The Committee, Westport and WCP Cayman hereby stipulate to the

	

substitution of WCP Real Estate Strategies Fund (Cayman), L.P. in place of Westport Capital

Partners LLC as a First Lien Lender defendant.

OFFICIAL COMMITTEE OF UNSECURED
CREDITORS OF TOUSA, INC., ET AL.

STEARNS WEAVER MILLER WEISSLER,
ALHADEFF & SITTERSON, P.A.
150 West Flagler Street
Suite 2200
Miami, Florida 33130
Tel: (305) 789-3200
Fax: (305) 789-3395
predmond(c,,,stearnsweaver.com

By /s/ Patricia A. Redmond
Patricia A. Redmond
Florida Bar No.:303739

WESTPORT CAPITAL PARTNERS, LLC
WCP REAL ESTATE STRATEGIES FUND
(CAYMAN), L.P.

STICHTER, RIEDEL, BLAIN & PROSSER, P.A.
110 East Madison Street, Suite 200
Tampa, Florida 33602-4718
Tel.: (813) 229-0144
Fax: (813) 229-1811

By /s/ Richard Craig Prosser

Richard Craig Prosser
Florida Bar No.: 354831

ROBBINS, RUSSELL, ENGLERT, ORSECK,
UNTEREINER & SAUBER LLP
1801 K Street N.W.
Suite 411-L
Washington, DC 20006

	

Tel: (202) 775-4500

	

Fax: (202) 775-4510
lrobbins robbinsrussell.com

By: /s/ Lawrence S. Robbins
Lawrence S. Robbins
(D.C. Bar No. 420260)

CHADBOURNE & PARKE LLP
30 Rockefeller Plaza
New York, New York 10112
Tel.: (212) 408-5100
Fax: (212) 541-5369
tha11(a,chadbourne.com

By: /s/ Thomas J. Hall
Thomas J. Hall (admitted pro hac vice)
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Agreed Motion by

Westport Capital Partners LLC and WCP Real Estate Strategies Fund (Cayman), L.P. for

Order Approving Stipulation Substituting Party Defendant has been furnished on this 22nd day

of December, 2009, electronically via the Court's CM/ECF system and via electronic mail to:

Counsel for the Official
Committee of Unsecured Creditors:
Lawrence S. Robbins
Alan D. Strasser
Michael L. Waldman
ROBBINS RUSSELL ENGLERT
ORSECK UNTEREINER & SAUBER
LLP
1801 K Street, NW, Suite 411
Washington, D.C. 20006
Telephone: (202) 775-4500
Facsimile: (202) 775-4510
lrobbins@robbinsrussell.com
astrasser@robbinsrussel 1. com
mwaldman@robbinsrussell.com

Patricia A. Redmond
STEARNS WEAVER MILLER
WEISSLER ALHADEFF & SITTERSON,
P.A.
Museum Tower
150 West Flagler Street, Suite 2200
Miami, FL 33130
Telephone: (305) 789-3553
Facsimile: (305) 789-3395
predmond@swmwas.com

Counsel for the Debtors:
Richard M. Cieri
Paul M. Basta
M. Natasha Labovitz
KIRKLAND & ELLIS LLP
Citigroup Center
153 E. 53rd Street
New York, NY 10022

	

Telephone: (212) 446-4800

	

Facsimile: (212) 446-4900
rcieri@kirkland.com
pbasta@kirkland.com
nlabovitz@kirkland.com

Daniel T. Donovan
Matthew E. Papez

	

Jeffrey S. Powell
KIRKLAND & ELLIS LLP
655 15th Street, N.W.
Washington, D.C. 20005

	

Telephone: (202) 879-5000

	

Facsimile: (202) 879-5200
ddonovan@kirkland.com
mpapez@kirkland.com
jpowell@kirkland.com

Paul Steven Singerman
BERGER SINGERMAN, P.A.
200 South Biscayne Boulevard
Suite 1000

	

Miami, FL 33131
Telephone: (305) 775-9500
sin ermannber ersingerman.com
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Counsel for Wells Fargo Bank, N.A.: Counsel for the
Second Lien Term Loan Lenders:

Evan D. Flaschen
Gregory W. Nye
Richard F. Whiteley
Heath A. Novosad
BRACEWELL & GIULIANI LLP
Goodwin Square
225 Asylum Street, Suite 2600
Hartford, CT 06013
Telephone: (860) 947-9000
Facsimile: (860) 246-3201
evan.flaschen@bgllp.com
gregory.nye@bgllp.com
Richard.whiteley @bgllp.com
heath.novosad@bgllp.com

Scott L. Baena
Matthew L Kramer
Jeffrey Snyder
BILZIN SUMBERG BAENA PRICE &
AXELROD LLP
200 South Biscayne Boulevard, Suite 2500
Miami, FL 33131
Telephone: (305) 350-7245
Facsimile: (305) 374-7593
sbaena@bilzin.com
mkramer@bilzin.com
j snyder@bilzin.com

Evan D. Flaschen
Gregory W. Nye
Richard F. Whiteley
Heath A. Novosad
BRACEWELL & GIULIANI LLP
Goodwin Square
225 Asylum Street, Suite 2600
Hartford, CT 06013
Telephone: (860) 947-9000
Facsimile: (860) 246-3201
evan.flaschen@bgllp.com
gregory.nye@bgllp.com
Richard.whiteley@bgllp.com
heath.novosad@bgllp.com

David M. Levine
Lawrence A. Kellogg
Jeffrey C. Schneider
TEW CARDENAS LLP
Four Seasons Tower, 15th Floor
1441 Brickell Avenue

	

Miami, FL 33131
Telephone: (305) 536-1112
Facsimile: (305) 536-1116
dml@tewlaw.com
lak@tewlaw.com
jcs@tewlaw.com
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Counsel for
Senior Transeastern Lenders:

Dennis F. Dunne
Andrew M. LeBlanc
Andrew Beirne
Dennis C. O'Donnell
David R. Eastlake
MILBANK, TWEED, HADLEY &
MCCLOY, LLP
1 Chase Manhattan Plaza
New York, NY 10005
Telephone: (212) 530-5287
Facsimile: (212) 530-5219
ddunne@milbank.com
aleblanc@milbank.com
abeirne@milbank.com
dodonnell@milbank.com
deastlake@milbank.com

Michael I. Goldberg
AKERMAN SENTERFITT
Las Olas Centre II, Suite 1600
350 East Las Olas Boulevard
Fort Lauderdale, FL 33301-2229
Telephone: (954) 463-2700
Facsimile: (954) 463-2224
michael. olg dberg,(a?akerman.com

Counsel for
New Subordinated Noteholders

Ileana A. Cruz
Jaime A. Bianchi
WHITE & CASE LLP
Wachovia Financial Center

	

200 South Biscayne Blvd., Suite 4900
Miami, FL 33131

	

Telephone: (305) 371-2700
Facsimile: (305) 995-5289
icruz@whitecase.com
jbianchi@whitecase.com

David G. Hille
Meghan McCurdy
WHITE & CASE LLP
1155 Avenue of the Americas
New York, New York 10036

	

Telephone: (212) 819-8200
Facsimile: (212) 354-8113
dhille@whitecase.com
mmccurdy@whitecase.com

United States Trustee:

Steven D. Schneiderman
Office of the U.S. Trustee
51 S. W. 1 st Avenue, Suite 1204
Miami, FL 33130
Telephone: (305) 536-7285
Facsimile: (305) 536-7360
Steven. D. Schneidermana,usdoj.gov

/s/Amy Denton Harris
Amy Denton Harris
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