
   
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov 

 : Chapter 11 Cases 
In re: :  
TOUSA, INC., et al., : Case No. 08-10928-JKO 
 :  

Debtors. : Jointly Administered 
 :  
 :  
OFFICIAL COMMITTEE OF UNSECURED :  
CREDITORS OF TOUSA, INC., et al., : Adv. Pro. No. 08-01435 
 :  

Plaintiff, :  
 :  

v. :  
 :  
CITICORP NORTH AMERICA, INC., et al., :  
 :  

Defendants. :  

 
 

MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO SET PAYMENT AMOUNTS 

 
 The Official Committee of Unsecured Creditors of TOUSA, Inc., et al. (the 

“Committee”)  respectfully moves for an order setting the final amounts to be paid by and to 

each party.1  Following trial, the Court ordered a multi-part remedy that unwinds, to the extent 

possible, defendants’ fraudulent conveyances.  See Dkt. # 729 [hereinafter “Remedial Order”]; 

see also Dkt. # 722.  It did not, however, assign specific dollar values to most of the monetary 

components of that remedy, because, at the time, it lacked the detailed accounting information 

                                                 
 1 The Committee believes that the October 13, 2009 order is not final or otherwise 
appealable and therefore this Court has jurisdiction to decide this motion.  In order to clarify this 
Court’s jurisdiction, the Committee has asked the district court to dismiss the pending appeals 
for lack of finality.  In the interest of expediting this case, the parties can, at the very least, brief 
the present motion while the jurisdictional issue is being resolved. 
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necessary to do so.  Now that the parties have supplied that information through post-trial 

submissions, the Court can complete the remedial portion of the adversary proceeding by issuing 

an order specifying the proper payment amounts. 

 In this motion and the accompanying proposed order, the Committee sets forth the 

amounts that it believes each party is required to pay or receive under the Remedial Order.  Each 

of the components of the remedy identified in the Remedial Order is addressed and quantified. 

As described more fully below, the Committee relies principally on the information provided by 

the parties and their professionals and applies it to the Remedial Order with certain adjustments.  

These adjustments include: 

 In accordance with the Court’s conclusions of law, the Conveying Subsidiaries should 

receive prejudgment interest on all of the damages to which they are entitled.   For the 

same reasons that the Remedial Order expressly provides for prejudgment interest in 

connection with some disgorgements, the Conveying Subsidiaries should be awarded 

prejudgment interest as to all disgorgements and damages in order to ensure that they are 

fully compensated.   

 Prejudgment interest should be awarded through the date of the Court’s order resolving 

the current motion and establishing the amount each party must ultimately pay or receive.  

Until the issuance of the requested order setting these final payment amounts, the 

judgment of this Court will not be final. 

 The accounting filed by the First Lien Lenders2  (Dkt. # 782) allocates a disproportionate 

amount of debtor-paid professional fees to the Revolver Lenders (who do not have to 

reimburse professional fees) rather than to the First Lien Lenders (who do have to 

reimburse professional fees). The amount of the First Lien Lenders’ disgorgement should 

 
 2 Unless otherwise defined, capitalized terms in this motion have the same meaning 
as in this Court’s findings of fact and conclusions of law (Dkt. # 722). 
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be increased to reflect a more accurate allocation of professional fees between the 

Revolver Lenders and the First Lien Lenders.   

 The accountings filed by the Second Lien Lenders (Dkt. # 694, 738, 770) did not include  

certain professional fees paid by the debtors prior to the filing of the bankruptcy petition.  

The Second Lien Lenders’ disgorgement should be increased based upon these pre-

petition professional fees that were paid on their behalf. 

 The Remaining Value Analysis filed by the debtors (Dkt. # 778), which allocates both 

assets and liabilities among various individual debtors, must be translated into a pure 

asset analysis (and adjusted to account for the debtors’ receipt of court-ordered 

disgorgements) before it can be used to calculate the diminution in value of the 

Conveying Subsidiaries’ liens between July 31, 2007 and October 13, 2009.  

I. The Debtors’ Estates Are Entitled to Prejudgment Interest on Recovered Funds.  
 
 A threshold issue that arises with respect to multiple components of the remedy is the 

inclusion of prejudgment interest.  This Court concluded in its post-trial opinion that both state 

and federal law authorize the debtors to recover prejudgment interest, at a rate of 9%, for any 

period during which they were deprived of the use of funds that are rightfully theirs.  See Dkt. 

#722 at 177–78 (citing N.Y.C.P.L.R. § 5001(a); IBT Int’l Inc. v. Northern (In re Int’l Admin. 

Servs., Inc., 408 F.3d 689, 710 (11th Cir. 2005); Feltman v. Warmus (In re Am. Way Serv. 

Corp.), 229 B.R. 496, 538 (Bankr. S.D. Fla. 1999)).  The Remedial Order expressly provides for 

prejudgment interest on certain elements of the remedy—namely, the disgorgement by the 

Senior Transeastern Lenders and the disgorgement of preferential payments by the First Lien 

Lenders.   See Dkt. # 729 ¶¶ 3, 7.  

 For the same reason that prejudgment interest is proper on those two payments, it is 

likewise proper for the other portions of the remedy where wrongly depleted funds are being 
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belatedly returned to the debtors’ estates: the recovery of principal, interest, and fees paid to the 

First and Second Lien Lenders (see Dkt. # 729 ¶ 2); and the recovery of transaction costs, 

litigation costs, and compensation for the diminution in value of the Conveying Subsidiaries’ 

liens (see id. ¶ 4).3  The Committee therefore requests that the Court’s final order setting 

payment amounts include prejudgment interest on those recoveries as well.  

II. The Debtors’ Estates Are Entitled to Prejudgment Interest Through the Date of a 
Final Judgment.  

 
 Prejudgment interest should run through the date of a final judgment.   See Moran Foods, 

Inc. v. Mid-Atlantic Market Dev. Co., 500 F. Supp. 2d 1079, 1082 (N.D. Ind. 2007) (“The 

majority view is persuasive: a final, appealable order must be in place before prejudgment 

interest ceases and postjudgment interest begins”); N.Y. C.P.L.R. § 5002 (right to interest “from 

the date the verdict was rendered or the report or decision was made to the date of entry of final 

judgment”).  The Remedial Order was not a final judgment, because it did not decide how certain 

aspects of the remedy would be calculated (see First Liens’ Motion for Clarification, Dkt. # 696), 

and did not set amounts corresponding to various categories of damages.  See Motion of the 

Official Committee to Stay Briefing or, in the Alternative, to Dismiss, Case 0:10-cv-60017-ASG 

(S.D. Fla.) (Dkt. #16), at 9–10.4 The Committee therefore requests that prejudgment interest run 

                                                 
 3  The prejudgment interest should run from the date on which the Conveying 
Subsidiaries suffered the relevant harm.  See, e.g., N.Y. C.P.L.R. § 5001(b).  For all but one of 
the enumerated categories of damages, this will be the date on which the relevant funds left the 
debtors estates—e.g., for the First and Second Lien Lenders’ professional fees, the prejudgment 
interest would begin to accrue on the dates that those fees were paid by the debtors.  For the 
diminution damages, the harm was suffered on October 13, 2009, the date on which the liens 
were returned to the Conveying Subsidiaries with a lesser value than when they were granted, 
giving rise to a need for make-whole damages. 
 
 4  The Eleventh Circuit has indicated that an order lacks finality if it leaves open a 
damages-related issue that will require something more than “a simple, ministerial arithmetic 
calculation.”  S.E.C. v. Carrillo, 325 F.3d 1268, 1272–73 (11th Cir. 2003) (per curiam);  Dieser 
v. Continental Cas. Co., 440 F.3d 920, 923–24 & n.3 (8th Cir. 2006) (same); see also Catlin v. 
United States, 324 U.S. 229, 233 (1945).   
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through the date of the Court’s decision establishing the final amounts that each defendant is 

required to pay.  

 

III. The Court Should Set Payment Amounts as Specified in the Accompanying 
 Proposed Order. 
 
 The remainder of this motion proceeds sequentially through the monetary components of 

the Court’s judgment, describing how the proper amount for each of them should be calculated.   

A. Disgorgement of Principal, Interest, and Fees Paid to the First and Second 
Lien Lenders (Remedial Paragraph 2) 

 
 The second paragraph of the Remedial Order requires the First and Second Lien Lenders 

to disgorge “to the Conveying Subsidiaries’ estates any and all principal, interest, costs, expenses 

and other fees or amounts paid to, for the benefit of, on behalf of, the First and Second Lien 

Lenders or in respect of the First and Second Lien Lenders’ asserted claims or obligations 

against the Conveying Subsidiaries’ estates.”   Dkt. # 729 ¶ 2.  The disgorgement is to be paid 

into an escrow account set up by the debtors, but the order makes clear that the ultimate 

recipients will be the Conveying Subsidiaries.  See ibid.   

 Assigning a dollar value to this portion of the remedy requires separately valuing three 

different subcomponents: (1) the disgorgement of principal and interest payments received by the 

First Lien Lenders, (2) the disgorgement of professional fees received by the First Lien Lenders, 

and (3) the disgorgement of professional fees received by the Second Lien Lenders. 

1. Principal and interest payments received by the First Lien Lenders.  The First 

Lien Lenders have submitted an accounting of the principal and interest payments received by 

the First Lien Lenders originally appearing in this action.  See Dkt. # 782 at 3.  Since the First 

Lien Lenders’ filing, additional lenders have joined the action and agreed to be bound by the 

Court’s ruling, thereby increasing the total disgorgement amount.  See Dkt. # 886.  A chart 
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specifying the principal and interest payments made to each First Lien Lender, along with the 

dates such payments were made (and from which prejudgment interest should therefore run), is 

attached as Exhibit A to the accompanying Declaration of Kevin P. Clancy. 

2. Professional fees received by the First Lien Lenders.  According to the First Lien 

Lenders, the total fees and disbursements paid during the disgorgement period to the 

professionals that they retained was $38,025,116.54.  See Clancy Decl. Ex. I (November 20, 

2009 Letter of Thomas Hall) at 3.  The First Lien Lenders, however, relied on the same 

professionals as the Revolver Lenders and claim that much of these professionals’ fees and 

disbursements should be attributed to the Revolver Lenders (and therefore not disgorged).  In 

their accounting filed with the Court, the First Lien Lenders assert that the fees and expenses 

paid to their professionals for services attributable to the First Lien Lenders were only 

$21,954,433.44. See Dkt. # 697 at 4.  That apportionment seriously understates the amount of the 

professional fees that should be disgorged by the First Lien Lenders. 

The First Lien Lenders’ methodology in allocating such a large portion of the 

professional fees and disbursements to the Revolver Lenders is unsupportable.  Some of the 

unduly aggressive positions taken in the First Lien Lenders’ accounting for professional fees that 

need to be corrected include: 

 The First Lien Lenders allocate 7/12 of the pre-petition professional fees to the 

Revolver on the theory that the maximum size of the Revolver facility was $700 

million, whereas the size of the Term Loans was $500 million ($200 million for 

the First Lien Term Loan and $300 million for the Second Lien Term Loan).  

See Clancy Decl. Ex. I at 1.  Not only is there no particular reason to believe 

that the amount of work done for each set of defendants was proportional to the 

size of the loan, the First Lien Lenders’ methodology additionally ignores that 
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the actual borrowings on the Revolver for most of this time period were 

considerably less than half of the $700 million cap.  The Committee proposes a 

more reasonable methodology, which is simply to allocate 1/3 of the 

professional fees and expenses incurred pre-petition to each of the First Lien 

Lenders, Second Lien Lenders,5 and Revolver Lenders. 

 For the post-petition fees, the First Lien Lenders allocate to the Revolver 

Lenders all fees that they claim were incurred specifically on behalf of the 

Revolver Lenders, and then consider the remaining fees to be shared costs that 

must be apportioned between the Revolver Lenders and First Lien Lenders.  See 

Clancy Decl. Ex. I at 1–2.  Yet the First Lien Lenders make no effort similarly 

to identify fees incurred specifically on behalf of the First Lien Lenders, which 

likewise should be removed from the pool of shared costs.   

 The First Lien Lenders allocate 60% of the “shared” professional fees to the 

Revolver Lenders, and 40% to the First Lien Lenders, based on the amount of 

money they claim was loaned under each agreement ($300 million under the 

Revolver and $200 million under the First Lien Term Loan).   See Clancy Decl. 

Ex. I at 2.  Although it would be reasonable to allocate all of these professional 

fees to the First Lien Lenders, since they would have incurred these costs even 

if they were the only defendants in the adversary proceeding, the Committee 

conservatively proposes allocating the shared professional fees on an equal 

50/50 basis between the First Lien Lenders and the Revolver Lenders.  

 The First Lien Lenders allocate 60% of the litigation fees to the Revolver even 

after September 17, 2008, the date that this Court initially dismissed the claims 

 
5  The First Lien Lenders maintain that  Chadbourne & Parke LLP also represented 

the Second Lien Lenders during the pre-petition period.  See note 6 infra.  
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against the Revolver Lenders.  See Clancy Decl. Ex. I at 2; No. 08-10928, Dkt. 

# 1877 (9/17/08 Tr.) at 96.  The First Lien Lenders thus continue to allocate 

millions of dollars of professional fees to the Revolver Lenders until the formal 

dropping of the Revolver claims on  February 4, 2009.  See Clancy Decl. Ex. I 

at 2.  Yet the Court had made clear on September 17 that few, if any, of the 

claims against the Revolver were likely to survive, and the First Lien Lenders 

already have segregated the fees uniquely attributable to the Revolver.  The 

Committee proposes that all litigation fees incurred after September 17, 2008 be 

allocated to the First Lien Lenders. 

 The First Lien Lenders separately identify the cost of the mediation and allocate 

60% to the Revolver. See Clancy Decl. Ex. I at 2.  Yet the Revolver Lenders 

had already been dismissed from the lawsuit by the time the mediation took 

place; they were not one of the parties ordered to undertake the mediation (see 

Dkt. # 278); and no time at the mediation was spent discussing the claims 

against the Revolver Lenders.  The Committee proposes that the mediation fees 

be allocated entirely to the First Lien Lenders. 

 The First Lien Lenders allocate all of the more than two million dollars paid to 

advisor Alvarez & Marsal (“Alvarez”) to the Revolver Lenders, even though 

Alvarez was also retained by the First Lien Lenders.  Clancy Decl. Ex. I at 1.  

The Committee proposes that the Alvarez fees be allocated similarly to the other 

fees. 

A detailed calculation of the professional fees of the First Lien Lenders reflecting these 

necessary adjustments is set out in the accompanying Clancy Declaration at Exhibit B.  The total 

amount of professional fees that the First Lien Lenders are jointly and severally liable to 
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disgorge (before interest) is $29,288,702.  See Clancy Decl. Ex. B.  That exhibit also sets forth 

the dates on which those fees were paid, and from which prejudgment interest should run.  See 

ibid.     

3. Professional fees received by the Second Lien Lenders.  The Second Lien Lenders 

have submitted an accounting of their professional fees.  See Dkt. # 770 at 2.  That accounting, 

however, does not include any portion of certain pre-petition professional fees shared with the 

First Lien Lenders.  See Dkt. # 694 at 2–3.6  Nor does the Second Lien Lenders’ accounting 

include nearly one million dollars in pre-petition professional fees paid by the debtors to an ad 

hoc group of Second Lien Lenders.  See Dkt. # 738 at 3.  Once these pre-petition fees are added 

in, the total amount of professional fees that the Second Lien Lenders are jointly and severally 

liable to disgorge (before interest) is $23,285,852.  See Clancy Decl. Ex. C.  The dates on which 

particular payments were made by the debtors (and thus from which prejudgment interest should 

run) are set forth in Exhibit C to the Clancy Declaration.  See ibid.     

B. Disgorgement by the Senior Transeastern Lenders (Remedial Paragraph 3) 

The third paragraph of the Remedial Order requires the Senior Transeastern Lenders to 

disgorge $403 million, plus prejudgment simple interest, into the debtors’ escrow account.  Dkt. 

# 729 ¶ 3.  A chart specifying how much is owed (not including interest) by each individual 

appearing Senior Transeastern Lender is attached as Exhibit D to the Clancy Declaration. 

C. Distribution of the Senior Transeastern Lenders’ Disgorged Funds 
(Remedial Paragraph 4) 

 
The fourth paragraph of the Remedial Order specifies that the funds disgorged by the 

Senior Transeastern Lenders “shall be distributed first to the Conveying Subsidiaries on account 

 
6  The First Lien Lenders and the Second Lien Lenders each disclaim responsibility 

for this portion of the pre-petition fees. Compare Dkt. #694  at 2–3 and Dkt. #697 at 4–5.  The 
Committee has allocated these fees to the Second Lien Lenders.  But so long as the Conveying 
Subsidiaries are fully reimbursed for their costs, the Committee has no objection if the Court 
ultimately allocates them to the First Lien Lenders instead.  
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of (a) transaction costs incurred in connection with the consummation of the July 31 Transaction; 

(b) the costs incurred by the Debtors and the Committee in connection with prosecuting this 

adversary proceeding, including fees and expenses paid to attorneys, advisors, and experts; and 

(c) the diminution in value of the liens between July 31, 2007 and October 13, 2009; with any 

remaining funds to be distributed to the First and Second Lien Lenders.”  Dkt. # 729 ¶  4. 

1. Transaction Costs.  The transaction costs of the July 31 Transaction are the 

$21,973,803.50 that the TOUSA entities paid on top of the $500 million in loan proceeds, 

without which there would have been insufficient funds to pay all of the professional fees for the 

transaction.  See Dkt. # 722 at 8 n.3; see also Tr. Ex. 136  (TOUSA’s flow of funds chart, 

specifying over $31 million in transaction costs at line items 6, 8–24, and 39).  Apportioning 

those transaction costs between the parent and the Conveying Subsidiaries requires an 

assessment of how much of the burdens of the transaction are allocable to each.  The Court has 

already performed such an assessment in determining that $403 million of the $520 million of 

new debt associated with the transaction should be contingently allocated to the Conveying 

Subsidiaries for purposes of analyzing solvency.  See Dkt. # 722 at 69.   Applying the same ratio 

(403/520) to the transaction costs, the portion of those costs attributable to the Conveying 

Subsidiaries is $17,029,697.71.  See Clancy Decl. Ex. E. 

2. Debtors’ and Committee’s Litigation Costs.  The debtors and the Committee have 

submitted accountings of their litigation costs through October 13, 2009,7 minus costs 

attributable to the Revolver litigation.  See Dkt. # 929, 930, 931.  The total amount to which the 

Conveying Subsidiaries are entitled as reimbursement for those costs (not including interest) is 

 
 7  Because the Committee’s and debtors’ litigation expenses have continued past 
October 13, 2009, updated accountings will be necessary once the Court resolves this motion.   
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$34,624,419.  See Clancy Decl. Ex. F.  The dates on which those fees were paid (and thus from 

which prejudgment interest should run) are set forth in Exhibit F to the Clancy Declaration. 

3. Diminution in Lien Value.  According to the Court’s findings of fact and 

conclusions of law, the diminution in the value of the liens is equal to “the amount of the 

Conveying Subsidiaries’ obligations to the First and Second Lien Lenders” on July 31, 2007 (the 

day the liens were granted), minus the value of the liened property on October 13, 2009 (the day 

the liens were returned).  See Dkt. # 722 at 175.  The former value is equal to $500 million, the 

amount of the Conveying Subsidiaries’ obligations on the First and Second Lien Loans.  See 

Dkt. # 722 at 175–76.8  To help calculate the latter value, the Court ordered the debtors to submit 

an accounting of the value of their remaining assets, which they have now done.  See Dkt. # 729 

¶ 5; Dkt. # 753, 778.  However, several adjustments to that accounting are necessary in order for 

it to properly reflect the value of the Conveying Subsidiaries’ property on October 13, 2009: 

 The debtors’ accounting includes the proceeds of a tax refund to which the 

debtors became entitled by virtue of legislation signed into law on November 

6, 2009.  See Dkt. # 778, Ex. A, App. at 17.  Because the right to that refund 

did not yet exist on October 13, 2009—the date on which the liens were 

avoided—it must be excluded from any calculation of the value of the 

debtors’ assets on that date.  See Dkt. # 722 at 164. 

 The debtors’ accounting allocates some of the funds remaining from the 

debtors’ 2007 tax refund to the Conveying Subsidiaries.  See Dkt. # 778, Ex. 

A, Exs. at 6.  This Court has concluded, however, that the proceeds of that tax 

refund belong solely to the parent.  See Dkt. # 722 at 106.  Accordingly, the 

 
 8  The defendants have disputed this valuation.  See Dkt. # 696 at 3–4.  However, 
for the reasons previously presented to this Court, the Committee believes that the value of the 
liens as of July 31, 2007 was $500 million.  See Dkt. # 731 at 4–5.     
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debtors’ accounting must be corrected so that all of the the remaining tax 

refund monies—$32.3 million in operating cash (see Dkt. # 778, Ex. A., App. 

at 25) and $9.7 million in a “Paydown Account” (see id. at 28)—are allocated 

to the parent.    

 The debtors’ accounting allocates a negative amount of operating cash to the 

parent.  See Dkt. # 778, Ex. A, Exs. at 6–7.  That allocation is improper, 

because a cash asset cannot have a negative value.  See Dkt. # 729 ¶ 5 

(directing an accounting only of assets, not of assets and liabilities). The 

parent’s cash allocation must therefore be adjusted upwards.  

Correspondingly, the operating cash allocated to the Conveying Subsidiaries, 

which was increased in the debtors’ accounting to offset the negative amount 

of cash allocated to the parent, must be reduced. 

 The debtors’ accounting does not include the additional funds to which the 

Conveying Subsidiaries became entitled by virtue of this Court’s October 13, 

2009 decision—namely, the reimbursement of principal, interest, and fees by 

the First and Second Lien Lenders (see supra Part III.A); and the 

reimbursement of transaction costs and litigation costs by out of the Senior 

Transeastern Lenders’ disgorgement (see supra Part III.C.1–2).  These 

amounts (including prejudgment interest running from July 31, 2007 to 

October 13, 2009) must be added to the Conveying Subsidiaries’ property 

value for purposes of determining how much the liens have diminished in 

value since July 31, 2007. 

With these adjustments, the value of the Conveying Subsidiaries’ property on October 13, 

2009—and thus the value of the liens returned on that date—comes out to $402,236.000.  See 
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Clancy Decl. Ex. G.  Subtracting that value from the liens’ starting value of $500 million yields a 

diminution of $97,753,000 (not including interest), which should be reimbursed to the 

Conveying Subsidiaries.  See ibid. 

4. Remaining funds.   Once the above three amounts have been distributed to the 

Conveying Subsidiaries, the Remedial Order provides that the First and Second Lien Lenders 

will receive the amount remaining from the Senior Transeastern Lenders’ disgorgement.  See 

Dkt. # 729 ¶ 4.  The proposed order provides for this distribution of remaining monies to the 

agents for those lender groups.   

  
 D. Remedial Paragraph 7: Refund of Preferential Payments to the First Lien  
  Lenders. 
 
 The seventh paragraph of the Remedial Order requires the First Lien Lenders to refund to 

Tousa, Inc. all payments they received from Tousa, Inc.’s $207.3 million federal tax refund, plus 

9% simple prejudgment interest for the time they had use of those funds.  Dkt # 721 at 4.  The 

First Lien Lenders have submitted an accounting of the amount of preferential payments made to 

those First Lien Lenders who originally appeared in this lawsuit.  Dkt. # 697 at 3–4.  A list of 

preference payments, and the dates on which they were made (and from which prejudgment 

interest should therefore run), is set forth as Exhibit H to the Clancy Declaration.  See Dkt. # 722 

at 106. 

CONCLUSION 

 For the reasons stated herein, the Court should issue a final judgment requiring payments 

in the amounts specified in the accompanying proposed order.   

 

Dated: March 16, 2010 
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Respectfully submitted, 

 

I HEREBY CERTIFY that I am admitted to the Bar of the 
United States District Court for the Southern District of 
Florida and I am in compliance with the additional 
qualifications in this Court set forth in Local Rule 2090-1(A) 

 I HEREBY CERTIFY that the undersigned attorneys are 
appearing pro hac vice in this matter pursuant to court order 
dated July 10, 2008 [D.E. 1360, 1362, 1363 in Ch. 11 No. 
08-10928] and July 7, 2009 [D.E. 518] 

/s/ Patricia A. Redmond  /s/ Michael L. Waldman 
PATRICIA A. REDMOND 
(Florida Bar No. 303739) 
DAVID C. POLLACK 
(FLORIDA BAR NO. 362972)  
STEARNS WEAVER MILLER WEISSLER 
ALHADEFF & SITTERSON, P.A. 
150 West Flagler Street 
Miami, FL 33130 
Telephone: (305) 789-3553 
Facsimile: (305) 789-3395 
predmond@swmwas.com 

 LAWRENCE S. ROBBINS pro hac vice
(D.C. Bar No. 420260) 
ALAN D. STRASSER pro hac vice
(D.C. Bar No. 967885) 
MICHAEL L. WALDMAN pro hac vice
(D.C. Bar No. 414646) 
ERIC J. FEIGIN pro hac vice
(D.C. Bar No.  987141) 
ROBBINS, RUSSELL, ENGLERT, ORSECK, 
UNTEREINER & SAUBER LLP 
1801 K Street N.W., Suite 411-L 
Washington, DC 20006 
Telephone: (202) 775-4500 
Facsimile: (202) 775-4510 
lrobbins@robbinsrussell.com 
astrasser@robbinsrussell.com 
mwaldman@robbinsrussell.com 
efeigin@robbinsrussell.com 
 

Local Counsel to the Fraudulent Conveyance 
Adversary Proceeding Counsel for the Official 
Committee of Unsecured Creditors of TOUSA, 
Inc., et al. 

 Fraudulent Conveyance Adversary 
Proceeding Counsel for the Official 
Committee of Unsecured Creditors of 
TOUSA, Inc., et al. 
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 :  

Plaintiff, :  
 :  

v. :  
 :  
CITICORP NORTH AMERICA, INC., et al., :  
 :  

Defendants. :  

 
 

DECLARATION OF KEVIN P. CLANCY IN SUPPORT OF 
MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

TO SET PAYMENT AMOUNTS 
 

 

FILED UNDER SEAL 

Case 08-01435-JKO    Doc 937    Filed 03/16/10    Page 15 of 21



 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov 

 : Chapter 11 Cases 
In re: :  
TOUSA, INC., et al., : Case No. 08-10928-JKO 
 :  

Debtors. : Jointly Administered 
 :  
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OFFICIAL COMMITTEE OF UNSECURED :  
CREDITORS OF TOUSA, INC., et al., : Adv. Pro. No. 08-01435 
 :  

Plaintiff, :  
 :  

v. :  
 :  
CITICORP NORTH AMERICA, INC., et al., :  
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Defendants. :  

 
ORDER GRANTING THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS’ 

MOTION TO SET PAYMENT AMOUNTS 

 

FILED UNDER SEAL 
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CERTIFICATE OF SERVICE 

I hereby certify that on March  16, 2010, I caused a true and correct copy of the Motion 
of the Official Committee of Unsecured Creditors to Set Payment Amounts to be served by e-
mail on: 
 
Paul Steven Singerman     singerman@bergersingerman.com 
Paul A. Avron      pavron@bergersingerman.com 
BERGER SINGERMAN P.A., Local Counsel 
200 S. Biscayne Blvd., Suite 1000   Telephone:  305.775.9500 
Miami, FL   33131     Facsimile:  305.714.4340 
– and – 
Paul M. Basta       pbasta@kirkland.com 
Richard M. Cieri      rcieri@kirkland.com  
M. Natasha Labovitz      nlabovitz@kirkland.com 
KIRKLAND & ELLIS, LLP 
153 East 53 Street     Telephone:   212.446.4800 
New York, NY   10022    Facsimile:  212.446.4900 
– and – 
Jeffrey S. Powell      jpowell@kirkland.com 
Matthew E. Papez     mpapez@kirkland.com  
Daniel T. Donovan     ddonovan@kirkland.com  
KIRKLAND & ELLIS, LLP 
655 15 Street, NW     Telephone:   202.879.5000 
Washington DC   20005    Facsimile:  202.879.5200 

Counsel for TOUSA, Inc., et al., Debtors / Third Party Defendants 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Patricia A. Redmond       predmond@swmwas.com  
David C. Pollack      dpollack@swmwas.com  
STEARNS WEAVER MILLER WEISSLER  ALHADEFF & SITTERSON, P.A., Local Counsel 
150 W. Flagler Street, Suite 2200   Telephone:  305.789.3200 
Miami, FL   33130     Facsimile:  305.789.3395 
– and – 
Lawrence S. Robbins      lrobbins@robbinsrussell.com  
Alan D. Strasser       astrasser@robbinsrussell.com  
Michael L. Waldman      mwaldman@robbinsrussell.com  
Eric Feigin,Esq.     efeigin@robbinsrussell.com  
Gary Orseck       gorseck@robbinsrussell.com  
ROBBINS, RUSSELL, ENGLERT, ORSECK,  UNTEREINER & SAUBER LLP,  
1801 K Street, Suite 411-L    Telephone:  202-775-4500 
Washington, DC 20006    Facsimile:  202.775.4510  

Fraudulent Conveyance Adversary Proceeding Special Counsel 
– and – 
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Daniel H. Golden       dgolden@akingump.com   
Philip C. Dublin      pdublin@akingump.com 
AKIN GUMP STRAUSS HAUER & FELD LLP 
590 Madison Avenue     Telephone: (212) 872-1000 
New York, NY 10022     facsimile: (212) 872-1002 

Counsel for Official Committee of Unsecured Creditors of TOUSA, Inc., et al, Plaintiff 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Allan E Wulbern        awulbern@smithhulsey.com  
Stephen D. Busey      busey@smithhulsey.com 
SMITH HULSEY & BUSEY 
225 Water Street, Suite 1800    Telephone:  904.359.7700 
Jacksonville, FL   32202    Facsimile:  904.359.7708 
– and – 
Richard Craig Prosser     rprosser@srbp.com  
Harley Edward Riedel     hriedel@srbp.com  
Amy D. Harris      aharris.ecf@srbp.com  
Edward Peterson      epeterson@srbp.com  
STICHTER, RIEDEL, BLAIN & PROSSER, P.A. 
110 East Madison Street, Suite 200   Telephone:  813.229.0144 
Tampa, FL  33602-4718    Facsimile:  813.229.1811 
– and – 
Joseph H. Smolinsky      joseph.smolinsky@weil.com  
WEIL GOTSHAL 
767 Fifth Avenue     Telephone:  212.310.8767  
New York, NY 10153     Facsimile:   212.310.8007 
--- 
Thomas J. Hall      thall@chadbourne.com 
Seven R. Rivera      srivera@chadbourne.com  
Thomas J. McCormack     tmccormack@chadbourne.com 
CHADBOURNE & PARKE LLP 
30 Rockefeller Plaza     Telephone:  212.408.5100 
New York, NY   10112    Facsimile:  212.541.5369 

Counsel for Citicorp North America, Inc., in its capacity as Administrative Agent for the First 
Lien Revolver and First Lien Term Loan Credit Agreement, Defendant 

Counsel for Castlerigg Master Investments, Ltd. Helios Funding LLC, SOF Investments, L.P., , 
Joined Defendant 

- - - - - - - - - - - - - - - - - - - - - - - - - 
 
Scott L. Baena       sbaena@bilzin.com  
Matthew I. Kramer       mkramer@bilzin.com  
Jeffrey I Snyder       jsnyder@bilzin.com  
BILZIN SUMBERG BAENA PRICE & AXELROD LLP, Local Counsel 
200 S. Biscayne Blvd., Suite 2500   Telephone:  305.374.7580 
Miami, FL   33131     Facsimile:  305.374.7593 
Co-Counsel to Wells Fargo, as Successor Administrative Agent under that Certain  Second Lien 

Term Loan Credit Agreement, and an Informal Group of Holders of Second Lien Term Loan 
Lenders, Defendants 
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- - - - - - - - - - - - - - - - - - - - - - - - - 
 
Edward J. Estrada      eestrada@reedsmith.com 
Jordan W. Siev       jsiev@reedsmith.com  
John L. Scott       jscott@reedsmith.com 
REED SMITH LLP 
599 Lexington Avenue, 22nd Floor   Telephone:  212.541.5400 
New York, NY   10022    Facsimile:  212.541.5450 
Counsel to Morgan Stanley Senior Funding, Inc., a Second Lien Term Loan Lender, Defendant 

– and – 
Evan D. Flaschen      evan.flaschen@bgllp.com 
Gregory W. Nye       gregory.nye@bgllp.com  
Richard Whiteley      richard.whiteley@bgllp.com 
Daynor M. Carman      daynor.carman@bgllp.com  
BRACEWELL & GIULIANI LLP 
225 Asylum Street, Suite 2600   Telephone:  860.947.9000 
Hartford, CT   06013     Facsimile:  860.246.3201 
– and – 
David M. Levine       dml@LKLlaw.com  
Lawrence A. Kellogg       lak@LKLlaw.com  
Robin J. Rubens        rjr@LKLlaw.com  
Jeffrey C. Schneider       jcs@LKLlaw.com 
LEVINE KELLOGG LEHMAN SCHNEIDER & GROSSMAN LLP 
201 South Biscayne Blvd.     
Miami Center – 34th Floor    Telephone:  305.403.8788 
Miami, FL   33131     Facsimile:  305.403.8789 
Local Counsel to several members of an Informal Group of Holders of Second Lien Term Loan 

Lenders, Defendants 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
John H. Genovese      jgenovese@gjb-law.com 
Paul J. Battista      pbattista@gjb-law.com 
Heather L. Yonke      hyonke@gjb-law.com 
GENOVESE JOBLOVE & BATTISTA, P.A. , Local Counsel 
100 SE 2 Street, 44 Floor    Telephone:  305.349.2300 
Miami, FL   33131     Facsimile:  305.349.2310 
– and – 
David S. Rosner      drosner@kasowitz.com  
Andrew K. Glenn      aglenn@kasowitz.com 
Jeffrey R. Gleit      jgleit@kasowitz.com 
Daniel A. Fliman      dfliman@kasowitz.com 
John Minsker       jminsker@kasowitz.com 
KASOWITZ,  BENSON, TORRES & FRIEDMAN LLP 
1633 Broadway     Telephone:  212.506.1700 
New York, NY  10019 

Counsel to Aurelius Named-Entities, GSO Named-Entities, and Carlyle Strategic Partners 
(collectively, the “Noteholders”), Defendants 

- - - - - - - - - - - - - - - - - - - - - - - - - 
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Michael I Goldberg       michael.goldberg@akerman.com   
Philip Landau       philip.landau@akerman.com   
AKERMAN SENTERFITT, Local Counsel 
350 East Las Olas Blvd., Suite 1600   Telephone:  954.463.2700 
Fort Lauderdale, FL   33301-2229   Facsimile:  954.463.2224 
– and – 
Dennis F. Dunne      ddunne@milbank.com 
Andrew M. LeBlanc      aleblanc@milbank.com 
Andrew Beirne      abeirne@milbank.com 
Atara Miller       amiller@milbank.com  
Dennis C. O’Donnell      dodonnell@milbank.com 
David R. Eastlake      deastlake@milbank.com 
MILBANK, TWEED, HADLEY & MCCLOY LLP 
1 Chase Manhattan Plaza    Telephone:  212.530.5287 
New York, NY   10005    Facsimile:  212.530.5219  or 212.822.5057 

Counsel for the “Senior Transeastern Lenders,” Defendants 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Ileana A. Cruz      icruz@whitecase.com  
David P. Draigh     ddraigh@whitecase.com  
WHITE & CASE LLP 
200 S. Biscayne Blvd., Suite 4900   Telephone:  305.371.2700 
Miami, FL   33131     Facsimile:  305.995.5289 
– and – 
Meghan McCurdy      mmccurdy@whitecase.com  
David G. Hille      dhille@whitecase.com  
WHITE & CASE LLP 
1155 Avenue of the Americas    Telephone:  212.819.8200 
New York, NY   10036    Facsimile:  212.354.8113 

Counsel for Deutsche Bank Trust Company Americas, Highland Named-Entities, Jasper CLO 
Ltd., Loan Funding VII LLC, Quadrangle Master Funding Ltd., Stedman Loan Fund II 

Subsidiary Holding Company II, LLC 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Craig V. Rasile      crasile@hunton.com  
Mathew Mannering      mmannering@hunton.com 
HUNTON & WILLIAMS LLP 
1111 Brickell Avenue, Suite 2500   Telephone:  305.810.2500 
Miami, FL   33131     Facsimile:  305.810.2460 
– and – 
Ryan A. Becker      rbecker@hunton.com 
HUNTON & WILLIAMS LLP 
200 Park Avenue     Telephone:  212.309.1000 
New York, NY   10166    Facsimile:  212.309.1100 

Counsel for CIT Group/ Business Credit, Inc. 
- - - - - - - - - - - - - - - - - - - - - - - - - 
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Jerry M. Markowitz      jmarkowitz@mdrtlaw.com  
Rachel L. Rubio     rrubio@mdrtlaw.com 
MARKOWITZ, DAVIS, RINGEL & TRUSTY, P.A. 
9130 South Dadeland Boulevard, Suite 1225  Telephone:  305.670.5000 
Miami, FL   33156-7849    Facsimile:  305.670.5011 
– and – 
Joseph T. Baio      jbaio@wilkie.com; sjones@wilkie.com;  
WILKIE FARR & GALLAGAR PA   mabrams@wilkie.com;  and  
787 Seventh Avenue     dgibson@wilkie.com 
New York, NY   10019-6099    Telephone:  212.728.8521 

Facsimile:  212.728.9521 
Counsel for AlixPartners LLP. 

- - - - - - - - - - - - - - - - - - - - - - - - - 
 
Joaquin J. Alemany      joaquin.alemany@hklaw.com 
Jose A. Casal       jcasal@hklaw.com 
Rodolfo Sorondo, Jr.     rsorondo@hklaw.com 
HOLLAND & KNIGHT LLP  
701 Brickell Avenue, Suite 3000   Telephone:  305.374.8500 
Miami, FL   33131     Facsimile:  305.789.7799 
– and – 
David M. Feldman      dfeldman@gibsondunn.com  
James Hallowell      jhallowell@gibsondunn.com  
Matthew K. Kelsey     mkelsey@hklaw.com 
GIBSON, DUNN & CRUTCHER LLP  
200 Park Ave., 47th Floor    Telephone:  212.351.4000 
New York, NY   10166-0193    Facsimile:  212.351.4035 

Counsel for Tannenbaum Multi-Strategy Master Fund, Joined Defendant 
- - - - - - - - - - - - - - - - - - - - - - - - - 

 
Steven Schneiderman      steven.d.schneiderman@usdoj.gov  
OFFICE OF THE ASSISTANT UNITED STATES TRUSTEE 
51 SW 1 Avenue, Suite 1204    Telephone:  305.536.7285 
Miami, FL   33130     Facsimile:  305.536.7360 

- - - - - - - - - - - - - - - - - - - - - - - - - 
 

 /s/ Michael L. Waldman  
Michael L. Waldman 
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